
CHEYENNE RIVER SIOUX TRIBAL COURT 
IN CIVIL COURT 

CHEYENNE RIVER SIOUX TRIBE 
CHEYENNE RIVER INDIAN RESERVATION 

MARTIN A. WEBB, WESTERN SKY 
FINANCIAL, LLC, PA YDA Y 
FINANCIAL, LLC, WS FUNDING, AND 
CHASHCALL, INC. , 

Plainti ffs , 

-v-

CHAD MARTIN HELDT, CHRISTI W. 
JONES, SONJA CURTIS, and CHERYL A. 
MARTIN, individually and on behalf of all 
similarly situated individuals. 

Defendants. 

Counter Claims 
And 

Answer 

For millennia, cultures from around the world have recognized that usury- the charging of 

umeasonably high interest- is immoral. Some of the earliest known condemnations of usury 

come from the Vedic texts of India. Religious texts from Buddhism, Judaism, Christianity, and 

Islam similarly condemn usury. At times, the nations of ancient China, ancient Greece, and 

ancient Rome outlawed loans with any interest. Eventually, the Roman Empire allowed loans 

with state regulated interest rates, although the Christian church in medieval Europe banned the 

charging of interest at any rate. In modem times, a vast majority of states regulate interest rates, 

and the United States has enacted the Racketeering and Corrupt Organizations Act (RICO), 

which makes it a crime to enforce loans that charge interest of twice the legal rate. Similarly, this 

Tribe recognizes that usury is wrong: it is a crime to charge greater than 18% APR interest on a 

loan greater than $100. Law and Order Code § 3-4-52. Criminal usury is a Class B misdemeanor, 

which is punishable by a fine and up to three months imprisonment. Id. ; L.O.C. § 3-3-5. The 



Plaintiffs in this case conspired to violate this Tribe's laws and laws of various states throughout 

the United States. 

Plaintiffs CashCall, Western Sky, and WS Funding marketed fast, accessible, low-barrier 

loans to Defendants and consumers throughout the United States of the class; in doing so, they 

preyed upon individuals who needed access to money as quickly as possible in order to meet 

their most basic human needs. Plaintiffs took advantage of the weak and necessitous position of 

their target consumers by charging astonishingly high interest rates knowing that people will do 

whatever it takes to provide food for their family or keep their home out offoreclosure--even if 

the measure would only last a short time. Plaintiffs provided the proverbial "desperate measure" 

for the desperate times in which Defendants and members of the class found themselves. Loan 

fees and interest rates were lower, but still usurious, for higher dollar amount loans thus 

incentivizing borrowers to take more money than they needed. Tellingly, Plaintiffs refused to 

provide loans to members of this Tribe or residents of South Dakota, which has no state usury 

law. 

The question before this Court is whether a California corporation (Cash Call) can 

conspire with South Dakota limited liability companies (Western Sky and WS Funding) to create 

tribal jurisdiction by funneling electronic documents through an office on tribal land for only the 

briefest of moments, then returning such documents to the California corporation for collection. 

The answer is a resounding "no." But, because Plaintiffs have raised the issue, this Tribe's Rules 

of Civil Procedure require the consumer Defendants to assert compulsory counterclaims. 

Defendants do not agree that this Court has personal or subject matter jurisdiction over them or 

any of the claims in the matter. Defendants request that this Court resolve the jurisdictional 

issues posed by Plaintiffs in their declaratory action before addressing the counter claims 
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contained herein, and address the counter claims only if this Court is satisfied that it has personal 

and subject matter jurisdiction over all parties in this dispute. Accordingly, Defendants, on behalf 

of themselves and other similarly situated individuals, by and through their undersigned counsel, 

file these Counter Claims and Answer and aver as follows: 

Nature of Action 

I. These Counter Claims are brought as a class action pursuant to Rule 23 of this 

Tribe's Rules of Civil Procedure to obtain declaratory, injunctive and monetary relief on behalf 

of a class of individuals who responded to advertisements made by a group of South Dakota and 

California business entities that conspired to charge usurious interest rates and deceive 

consumers to whom they offered consumer loans via the Internet. As part of the conspiracy, the 

Plaintiffs represented to consumers and debt collectors that the loans are exempt from United 

States laws because of an affiliation with the Cheyenne River Sioux Tribe ("Tribe"). The loans had 

a minimum annual percentage rate (APR) of 89.68 o/o--ten times the legal limit- and up to 

342.86 %. The usurious nature of the interest rates renders them void; similarly, the deceptive 

and misleading nature of the groups' marketing materials and loan documents violate state 

consumer protection laws. 

2. Western Sky holds itself out to the public as a stand-alone tribal entity that 

provides small loans to consumers. In reality, however, CashCali creates all advertising and 

marketing materials for Western Sky, CashCall reviews consumer applications for underwriting 

requirements, CashCall funds the loans, CashCali services the loans, CashCall reimburses 

Western Sky for administrative costs, and Western Sky does not receive any payment from 

consumers for the loans. 
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3. Usury laws are intended to protect the weak and necessitous from being taken 

advantage of by lenders who can unilaterally establish the tenns of the loan transaction. 

4. Plaintiffs know that their interest rates are usurious, so they developed what they, 

upon infonnation and belief, believe is a "legal loop hole"-requiring Defendants and members 

of the class to agree to an exculpatory clause that purportedly extinguishes any right the 

consumer has to apply United States law to the relationship. The loan agreements state that only 

the Tribe ' s law will apply to the relationship between consumers and the Lending Plaintiffs and 

the consumer may not sue in any court of the United States or any state. But the loan agreement 

has nothing to do with Tribal law- Plaintiffs are South Dakota and California companies 

marketing and providing services to consumers throughout the United States using web servers 

located in the State of California. 

5. Plaintiffs cannot avoid the courts and laws of South Dakota, Minnesota, Virginia, 

or Texas---or the courts and laws of any other state or the United States by the mere fact that its 

controlling owner is a member of this Tribe. Similarly, PlaintifIs cannot contract away their duty 

to follow the laws of each and every state in which they do business. This lawsuit seeks to end 

the Lending Plaintiffs' illegal scheme to skirt the law and make consumers whole by returning 

Plaintiffs ' ill-gotten profits to consumers they have hanned. 

The Parties and Their Relationships 

6. Defendant and Counter-Plaintiff Chad Martin Heldt is a resident of Minnesota 

and applied for a loan from Western Sky in that state. Mr. Heldt borrowed $9,925 from Western 

Sky on April 24, 2013 after seeing Western Sky television commercials in the State of 

Minnesota. CashCall acquired the loan shortly thereafter. Mr. Heldt also saw ads on various 

Internet websites. None of the advertisements revealed the relationship between Western Sky 
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and CashCall. The loan carried an APR of 89.68 % and a fee of $75.00. Finance charges on the 

loan are $52,676.49 for a total payment of $62,601.49 on a $9,925 loan. He has paid 

approximately $891.82 in interest and principal to CashCall to date. 

7. Defendant and Counter-Plaintiff Christi W. Jones (nee Trusevich) is a resident of 

Texas and applied for a loan from Western Sky in that state. Ms. Jones borrowed $2,525 from 

Western Sky on July 19, 2011 after seeing television commercials for the Western Sky loan 

product on the Nickelodeon and other television channels airing on cable networks in the State of 

Texas. Additionally, Ms. Jones heard radio advertisements for the Western Sky loan product 

throughout the State of Texas. Ms. Jones has seen and heard identical television and radio 

advertisements in other states. Additionally , Ms. Jones received routine email advertisements 

from Counter-Defendants. Examples of such messages are attached to this Counter Complaint as 

Exhibit 5. None of the advertisements revealed the relationship between Western Sky and 

CashCall. Cash Call acquired the loan nearly immediately after it was funded. The loan carried an 

APR of 139.13 % and a fee of $75.00. Finance charges on the loan are $11 ,441.37 for a total 

payment of $13 ,966.37 on a $2,525 loan. She has paid approximately $3,635 .07 in interest and 

$45 .20 in principal to CashCall to date. 

8. Defendant and Counter-Plaintiff Sonja Curtis is a resident of Texas and applied 

for a loan from Western Sky in that state. Ms. Curtis borrowed $5,000 from Western Sky on 

August 8, 2011 after seeing Western Sky television commercials airing in the State of Texas. 

CashCall acquired the loan shortly thereafter. None of the advertisements revealed the 

relationship between Western Sky and CashCall. The loan carries an APR of 116.73 % and a fee 

of $75.00. Finance charges on the loan are $36,172.61 for a total payment of $41,172.61 on a 

$5,000 loan. She has paid approximately $5,737.34 in interest and $4.12 in principal to CashCall 
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to date. Ms. Curtin has received, and continues to receive, email marketing messages from 

Western Sky. 

9. Defendant and Counter-Plaintiff Cheryl Annette Martin is a resident of Virginia 

and applied for a loan from Western Sky in that state. Ms. Martin borrowed $1 ,500 from 

Western Sky on December 30, 2011 after seeing Western Sky television commercials airing in 

the Commonwealth of Virginia. CashCall acquired the loan shortly thereafter. None of the 

advertisements revealed the relationship between Western Sky and CashCal1. CashCall acquired 

the loan shortly thereafter. The fee on the loan was $500, and so Ms. Martin received $1 ,000. 

The loan carried an APR of 233.91 %. Finance charges on the loan are $3 ,768.98 for a total 

payment of $4,768.98 on a $1 ,000 loan. She has paid approximately $1 ,616.47 in interest and 

$179.53 in principal to CashCall to date. Ms. Martin complained to CashCall about its loan 

practices, and in response, Cash Call continued its charade of claiming the loans are immune 

from the laws of the United States because Western Sky participated in the loan process. See 

Exhibit 4. 

10. Plaintiff and Counter-Defendant Payday Financial , LLC ("Payday Financial") 

does business as Lakota Cash and Big Sky Cash. It is a limited liability company chartered under 

the law of the state of South Dakota as an ordinary business entity. Its principal place of business 

is 612 E Street, Timber Lake, South Dakota. Upon information and belief, Payday Financial 

caused the State of South Dakota to charter defendant Western Sky Financial and has served as 

the managing member of the entity. Payday Financial advertises and offers its loans to 

Minnesota, Texas, Virginia and other consumers through Internet websites including 

www.lakotacash.com. Payday Financial transacts business in South Dakota, Minnesota, Texas, 
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and all other states in which it offers consumer loan products. The Lakota Cash website describes 

the company as follows: 

8 0 0 lakota cash 
0@@J·=-:· hllpsQ www .lilkotac.tSh.com 

( VIP customer) 

( Collections J 

Fast Response 

Next Business Day 

Flexible Loan Amount 

Online Bank verification 
llxmm 

PayDa)' Financial, lie, is owned wholly b}, an individual Tribal Member of the CheyclUlc River Sioux Tribe and is not 
owned or operated by the Cheyenne River Sioux Tribe or an) of its political subdivisions . PayDay Financial, Ue, is a 
privately owned Native American business operating within the exterior boundaries of the OI.cycnnc Rh·cr Sioux 
Reservation, a sovttcign muon locau:c..I within the United States of America. 

http://www.lakotacash.com (accessed June 12, 2013). The typical visitor to the website is an 

African American female between the ages of 18 and 34, with children, and income of less than 

$50,000 per year, and no college education. See https:llwww.quantcast.comllakotacash.com 

(accessed June 24, 2013). On February 9, 2011 , Counter-Defendant Webb filed a Statement of 

Dissociation stating that Defendant PayDay Financial, LLC is dissociated from Defendant 

Western Sky Financial, LLC. 

II. Plaintiff and Counter-Defendant Western Sky Financial, LLC, is a South Dakota 

limited liability company with its principal place of business at 612 E Street, Timber Lake, South 

Dakota. Western Sky advertises and offers loans to consumers by television advertisement and 
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through a website accessible at www.westernsky.com. The company describes itself on its 

website as follows : 

e () o P@rsonal Loans - Quick l oans I We§tern sky w.;; 

G:::!J @ 01Ql y,ww.weSltrnskY.(om c __ I {Ol 

QUESTIONS? Call Us at 1-888-997-6895 

Home I L.ogln I Rain I Contat l Us 

Loans from $850 to $10,000 In your Bank Account Overnight." 

Western Sky Loans 
Application Time is typically less than 5 minutes 
Western Sky is NOT a Payday Lender 
Not a short term lender, our loan periods range fro m 12 months to 7 years 
with NO PREPAYMENT PENALTY 
Call us to apply or with any questiOns you have al 

-

1-888-997-6895 Apply Now 

1 1 1 
WESTERN SKY 

Loans from $85G lo$10,oOO tnyour BlnJI w. ... In and You m.y apply nc;JW 
ourhtos.,.muchk-.rrhan 

.heft onIne applUUon and got In Io._r ma.t payday .. You may 
mmrtH. apPly now onDne Of" call 1-888-9117· 

6811510 lpoak to. lean 

' Sub)@CttocreC ltapprovai AdditIOnal documentatIOn reQUired 

WESnRN SKY FI NANCIAL is owned wholl .,. by an ind iv idual Tribal Member of the Cheyenne River Sioux Tri be and il not 
owned or operjlted by the Cheyenne RI .... er Sioux Tribe or any of i ts pol i t ical 5ubdlvlslO/l5. WESTERN SKY FINANCIAL 15 a Native 

A.merican busJ ness operating with in the exterior boundaries of the Oteyenne RI .... er Sioux Reservation. a 5O'Vereign nation 
IoaIted with in the Un ited States of America . Westem Sky IOIIn5 an!! not avaUable to in Californ ia, CoIontdo, 
Connecticut. Illinois, Kentucky. Mjll ne. .... ry l illnd. Massadlu5ett5, MI"<IUti, New tiamp5hlre. New York" Oh io, Oregon, 

Pennsylvan ia, South Dakou, Vermont. Washington and Wen Virg inia . 

(, 2013 Western Sk.y Rnan(la l. LLC Al l RIghts R.eservec. 612 E Street, Timber Lake, SO 57656 (605)8653311 

12. Plaintiff and Counter-Defendant Martin A. "Butch" Webb resides in South 

Dakota. Webb is the owner and president of Payday Financial and the owner of Western Sky. He 

is the registered agent of Payday Financial , Great Sky, Western Sky, Red Stone, Management 

Systems, 24-7 Cash, Red River, and High Country. Webb is the organizer, managing member, 

and registered agent of Financial Solutions. 

13. Plaintiff and Counter-Defendant CashCall is a California corporation with 

principal place of business at 1600 S. Douglass Road, Anaheim, California. CashCall is engaged 

in the business of making or arranging high-interest loans to consumers over the Internet and 
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then servicing the loans it made or arranged. On information and belief, CashCall has arranged 

with the Lending Plaintiffs (or entities affiliated with them) to process the loans from their 

inception or otherwise purchase loans made by the Lending Plaintiffs shortly after they are made, 

or to receive the loans for collection or servicing. Upon information and belief, Cash Call is 

aware of the terms of the loan agreements, including its exculpatory clause, and approved of 

those terms. Counter-Defendant CashCall owns or operates the webservers used by the Lending 

Plaintiffs to market and form the loan agreements. Upon information and belief, CashCall 

operates and/or funds WS Funding, which is the entity that provides the money the Lending 

Plaintiffs use to fund consumer loans. 

14. Plaintiff and Counter-Defendant WS Funding is a wholly-owned subsidiary of 

CashCall. 

15. None of the Counter-Defendants are owned, operated, or chartered by the Tribe. 

16. The remaining paragraphs in this section are based upon the facts uncovered by 

the New Hampshire Banking Department after the department issued an administrative subpoena 

to Plaintiffs and Counter-Defendants CashCall, WS Funding, and the entities sole owner. A copy 

of the department's Order to Cease and Desist (Case No. 12-308) is attached to this Counter 

Complaint as Exhibit 3. 

17. Consumers apply for small loans or payday loans through a call center, 

CashCall's website, or www.westernsky.com. 

18. Pursuant to an agreement between Western Sky and WS Funding, CashCall 

provides website hosting and support for services for Western Sky. 

19. CashCall reimburses Western Sky for all costs of maintenance, repair and/or 

update costs associated with Western Sky ' s server. 
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20. Cash Call reimburses Western Sky for its office, personnel, and postage and 

provides Western Sky with a toll free telephone and fax number. 

21. CashCall provides an array of marketing services to Western Sky such as creating 

and distributing print, Internet, television, and radio advertisements and other promotional 

materials. 

22. Once a consumer application for a small or payday loan is received via the call 

center, CashCall ' s website, or www.westernsky.com. CashCall reviews the application for 

underwriting requirements. 

23 . When an application is approved, Western Sky executes a promissory note and 

debits a so-called "reserve Account" to fund the promissory note. 

24. The Reserve Account is a demand-deposit bank account set up in the name of 

Western Sky that carries a balance equal to the full value of two days promissory notes 

calculated on the previous month 's daily average. 

25. Under an agreement between Western Sky and WS Funding, CashCall is required 

to set up, fund, and maintain the balance in the Reserve Account. 

26. The initial balance in the Reserve Account was $100,000. 

27. After a loan is funded, Cash Call is obligated by agreement to purchase the 

promissory note from Western Sky. 

28. The agreement between WS Funding and Western Sky provides that Western Sky 

can debit the Reserve Account in payment for these purchased promissory notes at the end of 

every business day. 
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29. Consumer complaints indicate that Cash Call generally makes contact with the 

consumer within one business day of the consumer filing an application for the small loan or 

payday loan. 

30. Western Sky does not accept any payment from consumers on notes made under 

this business scheme. 

31. As compensation for services provided, Western Sky pays CashCall 2.02% of the 

face value of each approved and executed loan transaction plus any additional charges with a net 

minimum payment of $1 00,000 per month. 

32. Conversely, in consideration for the terms of the agreement setting up the Reserve 

Account, CashCall agrees to pay Western Sky 5.145% of the face value of each approved and 

executed loan credit extension and/or renewal. 

33. CashCall pays Western Sky a minimum monthly administration fee of$IO,OOO. 

34. Under the terms of the agreement between WS Funding and Western Sky, 

Cash Call agrees to indemnifY Western Sky for all costs arising or resulting from any and all 

civil , criminal, or administrative claims or actions. 

35. CashCall is responsible for tracking all consumer complaints regarding these 

payday and small loans and notifYing Western Sky of these complaints. 

36. Counter-Defendants have taken substantial steps to conceal this business scheme 

from consumers and state and federal regulators . 

37. Western Sky does not identifY its relationship with Cash Call or WS Funding on 

its website or in any marketing materials. 

38. The loan agreements identifY Western Sky as the "lender." 
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39. Western Sky disburses money to consumers using a Wells Fargo bank that is not 

located on Tribal land. The routing number used by Western Sky is for a Wells Fargo location in 

the State of Minnesota. 

Jurisdiction and Venue 

40. Defendants dispute this Tribe's jurisdiction, but have asserted these compulsory 

counter-claims to protect their rights in the event that this Court determines that it has 

jurisdiction. 

Class Action Allegations 

41. Counter-Plaintiffs bring this Counter Complaint as a class action pursuant to Rule 

23 of the Rules of Civil Procedure on behalf of a National Class and three subclasses: a 

Minnesota sub-class, a Texas sub-class, and a Virginia sub-class. The National Class is defined 

as follows: 

All individuals whose loan agreement with Western Sky was made 
or formed using Defendants web servers located in the State of 
California and collected on a loan at more than 8 % interest at any 
time in the two years prior to the filing of this lawsuit. 

Counter-Plaintiffs reserve the right to redefine the National Class prior to class certification. 

Tribal court has history of dismissing these cases against Western Sky and should do same here. 

42. Numerosity: Members of the Class are so numerous that their individual joinder is 

impracticable. The precise number of Class members is unknown to Counter-Plaintiffs. 

However, upon information and belief, each sub-class is in excess of 100 individuals. The true 

number of class members is, however, likely to be known by the Counter-Defendants, and thus, 

class members may be notified of the pendency of this action by first class mail, electronic, and 

published notice. 
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43. Commonality: There are numerous questions oflaw and fact common to Counter-

Plaintiffs and the Class; those questions predominate over any questions that may affect 

individual Class members, and include the following: 

a) whether Counter-Defendants made and collected loans that violated this 

Tribe's usury laws; 

b) whether Counter-Defendants made and collected loans that violated this 

Tribe's usury laws; 

c) whether Counter-Defendants violated any of the state or tribal laws 

protecting consumers from usury or deceptive trade practices; 

d) whether Counter-Plainti ffs and members of the Class are entitled to 

injunctive relief prohibiting Counter-Defendants from making automatic electronic transfers of 

funds to and from Counter-Plaintiffs and members of the class for their usurious loans; 

e) whether Counter-Plaintiffs and members of the Class are entitled to 

declaratory relief declaring that Defendants loans are usurious; 

f) whether the Counter-Defendants conspired to violate the law; 

g) whether Counter-Plaintiffs and members of the Class are entitled to 

injunctive relief requiring Counter-Defendants to cease their illegal business practices. 

44. Typicality: Counter-Plaintiffs' claims are typical of the other members of the 

Class. Plaintiffs are informed and believe that, like other consumers, Counter-Plaintiffs paid the 

same usurious interest rates as posted on the Counter-Defendants' various websites and the 

material terms of their loan documents are substantially similar. 

45. Adequacy: The named Counter-Plaintiffs will adequately represent the interests of 

the Class. They have been treated in the same manner as other class members by Counter-
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Defendants and have been damaged by this treatment in the same manner as other class members 

by their overpayment of interest. Counter-Plaintiffs are committed to vigorously prosecuting this 

action. Counter-Plaintiffs have retained attorneys who are well qualified to handle lawsuits of 

this type. Counter-Plaintiffs have no interests that are adverse to those of the Class. 

46. Predominance: This case should be certified as a class action because the common 

questions of law or fact concerning Counter-Defendants' liability predominate over any 

individual questions, including the amount of damages incurred by each person. 

47. Superiority: A class action is the only realistic method available for the fair and 

efficient adjudication of the claims of the classes. The expense and burden of individual 

litigation makes it impracticable for members of the Class to seek redress individually for the 

wrongful conduct alleged in these Counter Claims. Were each individual member required to 

bring a separate lawsuit, the resulting multiplicity of proceedings would cause undue hardship 

and expense for the litigants and the Court, and create the risk of inconsistent rulings, which 

would be contrary to the interest of justice and equity. Litigating these claims in a single action 

will streamline discovery and avoid needless repetition of evidence at trial. 

Factual Basis 

48. Plaintiffs/Counter-Defendants in this case ("The Lending Defendants") offer high 

interest rate unsecured consumer loans of $300 to $10,000 through Internet websites, including 

to individuals throughout the United States, who are not members of this Tribe. The APR on the 

loans range from approximately 89.68 % to 342.86 %. The Lending Defendants have offered 

such loans since at least mid-2007. Upon infornlation and belief, CashCall has entered into 

agreements with the Lending Defendants to collect debts and service the loans made by the 

Lending Defendants. 
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49. Consumers who reqUire a payday loan from Counter-Defendants visit one of 

several websites run by the Lending Defendants. Consumers apply for a loan through an online 

form or by calling a toll-free telephone number. 

50. Counter-Defendants quickly provide money to the consumer. Shortly thereafter 

the Lending Defendants transfer the loan note to Cash Call. In essence, the Lending Defendants 

act as a broker of CashCallloans under the guise of an American Indian Internet loan company. 

51. If a consumer does not pay back a loan on time, CashCall attempts to collect the 

debt. Among other things, CashCall makes negative reports to credit bureaus, call consumers 

multiple times per day, contact consumers' employers, and engage in other aggressive-and 

often intimidating-tactics. 

52. All Counter-Defendants knew or should have known that the loans they made to 

Counter-Plaintiffs and the class contained interest rates that are unenforceable because they 

violate various usury laws. 

53. The Lending Defendants inform consumers-including Counter-Plaintiffs and 

members of the class- that the Indian Commerce Clause of the United States Constitution bars 

application of their states' laws. But the Indian Commerce Clause provides no such immunity-

it narrowly grants the United States Congress the authority to "regulate Commerce ... with the 

Indian tribes." U.S. Const. Art.! § 8. It does not state, as the Lending Defendants would have 

consumers believe, that American Indians are free to violate state laws without repercussion. 

54. Notably, the Lending Defendants refuse to offer loans to members of the Tribe or 

to residents of South Dakota where the tribe is located. 
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55. All consumers must sign a loan agreement form to indicate they accept the terms 

of the loan. There is a reasonable question of whether a consumer sees the entire term of the loan 

or arbitration clause before they accept the loan. 

56. The loan agreement includes, among other things, the following statements: 

This Loan Contract is subject solely to the exclusive laws and 
jurisdiction of the Cheyenne River Sioux Tribe, Cheyenne 
River Indian Reservation. By executing this Loan Agreement, 
you, the borrower, hereby acknowledge and consent to be bound to 
the terms of this Loan Agreement, consent to the sole subject 
matter and personal jurisdiction of the Cheyenne River Sioux 
Tribal Court, and that no other state or federal law or regulation 
shall apply to this Loan Agreement, its enforcement or its 
interpretation. 

Governing Law. This Agreement is governed by the Indian 
Commerce Clause of the Constitution of the United States of 
America and the laws of the Cheyenne River Sioux Tribe. We do 
not have a presence in South Dakota or any other states of the 
United States. Neither this Agreement nor Lender is subject to the 
laws of any state of the United States of America. 

57. The loan agreement takes a "belt and suspenders" approach to depriving 

consumers of their state law rights. The agreement also contains an arbitration provision that 

requires, among other things: 

"Arbitration shall be conducted in the Cheyenne River Sioux Tribal Nation by a 

panel of three Tribal Elders and shall be conducted in accordance with the 

Cheyenne River Sioux Tribal Nation's consumer rules and the terms of this 

Agreement. " 

The document continues: 

"THIS ARBITRATION PROVISION IS MADE PURSUANT TO A 

TRANSACTION INVOLVING THE INDIAN COMMERCE CLAUSE OF THE 
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CONSITITUTION OF THE UNITED STATES OF AMERICA, AND SHALL 

BE GOVERNED BY THE LAW OF THE CHEYENNE RIVER SIOUX 

TRIBE." 

Further, "The arbitrator will apply the laws of the Cheyenne River Sioux Tribal Nation and the 

tenns of this Agreement." 

58. Contrary to the representations of the Lending Defendants in the loan agreement, 

there IS no such thing as arbitration in the Cheyenne River Sioux judicial system. Further, 

"Cheyenne River Sioux Tribal Nation ' s consumer rules" do not exist. In response to a request for 

infonnation regarding the Tribe's arbitration procedure, a Tribal Mediator/Magistrate stated, "the 

Cheyenne River Sioux Tribe, the governing authority does not authorize Arbitration as defined 

by the American Arbitration Association (AAA) here on the Cheyenne River Sioux Reservation 

located in Eagle Butte, SD 57625." (Exhibit I.) 

59. The "belt and suspender approach" of placing exclusive jurisdiction of disputes 

with the Cheyenne River Sioux Tribe, but at the same time, requiring arbitration pursuant to 

nonexistent arbitration rules, creates a conflict within the loan agreement. This dispute cannot 

simultaneously be subject to the jurisdiction of the Cheyenne River Sioux Tribe judicial system 

and a panel of non-judicial arbitrators who are chosen solely by the Counter-Defendants and who 

are members of the Tribe. This violates the Federal Arbitration Act, basic notions of justice, and 

Trial laws. (Exhibit 2.) 
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Counter Claims 

COUNTER CLAIM I 
CIVIL CONSPIRACY 

(Brought by All Counter-Plaintiffs and the National Class) 

60. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 

61. As set forth above, the Counter-Defendants engaged in a civil conspiracy to 

conduct business as an Internet consumer loan lender. They agreed with one another to deceive 

consumers and violate usury laws, each of which is enumerated in this Counter Complaint. That 

conduct constitutes an agreement to accomplish an unlawful objective, which is a conspiracy. 

62. Western Sky is nothing more than a front to enable Cash Call to evade licensure 

by state agencies and to exploit Indian Tribal Sovereign Immunity to shield its deceptive 

business practices from prosecution. 

63. Counter-Plaintiffs have suffered and will suffer actual financial damage as a result 

of Counter-Defendants' conspiracy. 

COUNTER CLAIM II 
DECEPTIVE BUSINESS PRACTICES- BUSINESS FRAUD 

(Brought by All Counter-Plaintiffs and the National Class) 

64. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 

65. Section 3-4-104(c) of the Tribal code prohibits the use the Tribe' s name to 

promote a business. According to the Tribal code, this is considered business fraud. 

66. The Lending Defendants used the Tribe's name in their marketing materials, 

website, and as the basis for oppressive and fraudulent provision in the loan agreements, as 

detailed specifically in the forgoing a paragraphs and the attached exhibits. 
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67. All Counter-Plaintiffs on behalf of the Nationwide Class seek money damages for 

all money previously paid on the loans, damages equal to three times the interest paid during the 

12 months prior to the filing of this lawsuit and after filing this lawsuit, a declaration to cancel all 

future interest, punitive damages in an amount to be requested at trial, attorneys fees and costs, 

and any other relief to which Counter-Plaintiffs or members of the class are entitled or the court 

may deem appropriate. 

COUNTER CLAIM III 
UNCONSCIONABLE TRADE PRACTICES 

(Brought by All Counter-Plaintiffs and the National Class) 

68. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 

69. Tribal code section 16-2A-1 08(1 )(2), provides a right to relief for the Lending 

Defendants' unconscionable trade practices of deceptively using the Tribe 's name to further their 

private business interests, creating the false impression that the Tribe sanctions their business 

dealings, and imposing usurious interest rates in their lopsided loan agreements. 

70. All Counter-Plaintiffs on behalf of the Nationwide Class seek money damages for 

all money previously paid on the loans, damages equal to three times the interest paid during the 

12 months prior to the filing of this lawsuit and after filing this lawsuit, a declaration to cancel all 

future interest, punitive damages in an amount to be requested at trial, attorneys fees and costs, 

and any other relief to which Counter-Plaintiffs or members of the class are entitled or the court 

may deem appropriate. 

COUNTER CLAIM IV 
MAKING FALSE CREDIT REPORTS 

(Brought by All Counter-Plaintiffs and the National Class) 

71. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 
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72. Tribal code section 3-4-51 prohibits entities from making false credit reports. 

73. The Lending Defendants have made false credit reports to credit bureaus relating 

to Counter-Plaintiffs' loan agreements with them. The credit reports are false because the loan 

agreements are invalid due to their usurious and unconscionable nature. 

74. All Counter-Plaintiffs on behalf of the Nationwide Class seek money damages for 

all money previously paid on the loans, damages equal to three times the interest paid during the 

12 months prior to the filing of this lawsuit and after filing this lawsuit, a declaration to cancel all 

future interest, punitive damages in an amount to be requested at trial, attorneys fees and costs, 

and any other relief to which Counter-Plaintiffs or members of the class are entitled or the court 

may deem appropriate. 

COUNTER CLAIM V 
USURY IN VIOLATION OF STATE LAW 

Minn. Stat. §§ 334.01 , el seq. 
Tex. Fin. Code § 342.00 I, el seq. 

Va. Code § 6.2-306, el seq. 
Calif. Const. Art. IS. 

(Brought by All Counter-Plaintiffs and the National Class) 

75. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 

76. The loans provided to Counter-Plaintiffs by the Lending Defendants are not 

secured by a lien on real property. 

77. None of the Lending Defendants are registered as a bank, credit union, finance 

company, or pawnbroker in any state in which they transact business. 

78. Minnesota's usury laws are intended to protect the weak and necessitous from 

being taken advantage of by lenders who can unilaterally establish the terms of the loan 

transaction. 
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79. Minnesota statute limits the interest rate for personal or consumer loans to 8% for 

loans under $100,000. Minn. Stat. § 334.0 I. 

80. The Lending Defendants charged Plaintiff Heldt and all members of the 

Minnesota Sub-Class interest calculated at a rate of 89% or more. 

81. Minnesota law permits Plaintiff and members of the Minnesota Sub-Class to file a 

lawsuit to recover "the full amount of interest or premium so paid, with costs" . . " Minn. Stat. 

§ 334.02. 

82. Texas law specifies, "Except as otherwise fixed by law, the maximum rate of 

interest is 10 percent a year." Tex. Fin. Code § 342.004. 

83. The Lending Defendants charged Counter-Plaintiffs Jones and Curtis an interest 

rate nearly nine times greater than the legal limit. There are no exceptions at law that apply to the 

Lending Defendants or the loans it issued to Counter-Plaintiffs. 

84. The Lending Defendants' effort to apply Tribal law to the loan is void. 

A person who is a party to a deferred presentment transaction may not evade the 

application of this subtitle or a rule adopted under this subchapter by use of any 

device, subterfuge, or pretense. 

Tex. Fin. Code § 342.008. 

85. In Virginia, the maximum rate of interest on a consumer loan is 8% and: 

Any agreement or contract in which the borrower waives the benefits of this 

chapter or releases any rights he may have acquired under this chapter shall be 

deemed to be against public policy and void. 

Va. Code § 6.2-306. 
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86. California, the place of contract formation of the loan agreements, imposes 

similar restrictions on lenders. The California Constitution, Article 15, allows parties to contract 

for interest on a loan primarily for personal , family or household purposes at a rate not exceeding 

10% per year. California statutes further define usurious interest rates and remedies available to 

consumers. 

87. Counter-Plaintiffs Jones and Curtis, on behalf of themselves and Texas sub-class 

members, seek recovery of twice the amount of interest contracted for, charged, or received; 

their attorneys ' fees and costs, as provided by the Texas Finance Code § 349.001. 

88. Counter-Plaintiff Heldt on behalf of himself and the Minnesota sub-class, seeks to 

recover all interest paid to Counter-Defendants plus costs, together with any other relief to which 

he or members ofthe class are entitled or the court may deem appropriate. 

89. Counter-Plaintiff Martin on behalf of herself and the Virginia sub-class, seeks to 

recover twice the usurious interest paid to Counter-Defendants plus costs and reasonable attorney 

fees, together with any other relief to which she or members of the class are entitled or the court 

may deem appropriate. 

90. All Counter-Plaintiffs on behalf of the Nationwide Class seek money damages for 

all money previously paid on the loans, damages equal to three times the interest paid during the 

12 months prior to the filing of this lawsuit and after filing this lawsuit, a declaration to cancel all 

future interest, punitive damages in an amount to be requested at trial , attorneys fees and costs, 

and any other relief to which Counter-Plaintiffs or members of the class are entitled or the court 

may deem appropriate. 
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COUNTER CLAIM VI 
VIOLATION OF MINNESOTA REGULATED LOAN ACT 

Minn. Stat. §§ 56.0001 , el seq. 
(Brought by Counter-Plaintiff Heldt and the Minnesota Sub-Class) 

91. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 

92. The Minnesota Regulated Loan Act provides, 

no person shall engage in the business of making loans of money, 
credit, goods, or things in action, in an amount or of a value not 
exceeding [$100,000], and charge, contract for or receive on the 
loan a greater rate of interest, discovery or consideration than the 
lender would be permitted by law to charge if not a licensee under 
this chapter. 

Minn. Stat. §§ 56.01 , 56.131, subdiv. 1. 

93 . Upon information and belief, none of the Lending Defendants have obtained a 

license from the Commissioner of Commerce to engage in the business of making loans of any 

kind. 

94. Minnesota statute limits the interest rate for personal or consumer loans to 8% for 

loans under $100,000. Minn. Stat. § 334.0 I. 

95. With respect to unlicensed persons making loans, such as the Lending 

Defendants, the Minnesota Regulated Loan Act further provides, 

No person, except as authorized in this chapter, shall, directly or 
indirectly, charge, contract for, or receive any interest, discount, or 
consideration greater than the lender would be permitted by law to 
charge if that person were not authorized hereunder upon the loan, 
use, or forbearance of money, goods, or things in action, or upon 
the loan, use, or sale of credit of the amount regulated by this 
chapter. 

The foregoing prohibition shall apply to any person who, by any 
device, subterfuge, or pretense, shall charge, contract for, or 
receive greater interest, consideration, or charges than is authorized 
by this chapter for any such loan, use or forbearance of money, 
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goods, or things in action, or for any such loan, use or sale of 
credit. 

Minn. Stat. Ann. § 56.18. 

96. Counter-Defendant CashCall has conspired with the Lending Defendants to 

enforce and collect upon the illegal consumer loans made by the Lending Defendants. The loans 

are unenforceable under Minnesota law. 

97. Counter-Plaintiff Heldt on behalf of himself and the Minnesota sub-class, seeks to 

recover all amounts paid to Counter-Defendants and all other remedies provided by Minn. Stat. 

§ 56.19, together with any other relief to which he or members of the class are entitled or the 

court may deem appropriate. 

COUNTER CLAIM VII 
FALSE ADVERTISING 

Minn. Stat. §§ 325F.67, e/ seq. 
(Brought by Counter-Plaintiff Heldt and the Minnesota Sub-Class) 

98. Counter-Plaintiffs re-allege and incorporate by reference each and every 

allegation set forth in the preceding Paragraphs. 

99. Minnesota's False Statement in Advertising Act ("FSAA"), Minn. Stat. 

§ 325F.67, provides a cause of action to "any person, finn , corporation, or association" who 

purchases goods or services through advertising that "contains any material assertion, 

representation, or statement of fact which is untrue, deceptive, or misleading." 

100. Where, as here, plaintiffs ' claims inure to the public benefit, Minnesota 's private-

attorney general statute, Minn. Stat. § 8.31, subdiv. 3a, allows individuals who have been injured 

through a violation of the FSAA to bring a civil action. 

10l. By engaging in the conduct herein, Counter-Defendants violated and continue to 

violate Minn. Stat. § 325F.67. 
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102. Counter-Defendants' misrepresentations, knowing omiSSions, and use of other 

sharp business practices include attempting to create a situation where its loan interest rates were 

not subject to state law, but only Tribal law; and averring that its practices are permitted by the 

Indian Commerce Clause. 

103. As a result of Counter-Defendants' conduct, Counter-Plaintiff Heldt has suffered 

actual damages in that he entered into a loan agreement with Counter-Defendants under false 

pretenses. There is an association between Counter-Defendants' acts and omissions as alleged 

herein and the damages suffered by Counter-Plaintiff. 

104. As a result of Counter-Defendants' untrue, deceptive, and misleading assertions 

and representations about their affiliation with the Tribe and its right to charge usurious interest, 

Counter-Plaintiff has and will continue to suffer damages in the form of usurious interest rates, 

damaged credit, harassment, embarrassment, and other damages. 

COUNTER CLAIM VIII 
VIOLATION OF THE VIRGINIA CONSUMER PROTECTION ACT, § S9.1-200(A)(S) 

(Brought by Counter-Plaintiff Martin and the Virginia Sub-Class) 

lOS. Counter-Plaintiff incorporates by reference each of the allegations contained in 

the preceding paragraphs of this Complaint. 

106. The Virginia Consumer Protection Act, Va. Code. §S9.1-200(A)(S), prohibits 

"[m]isrepresenting that goods or services have certain quantities, characteristics, ingredients, 

uses, or benefits." 

107. Counter-Defendants made the misrepresentation that the Indian Commerce Clause 

of the United States Constitution governed the loan agreement. 

I 08. Counter-Defendants also misrepresented the fact that the Tribe administered 

consumer arbitrations and has consumer arbitration rules. 
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109. Counter-Plaintiff and putative class have suffered actual damages, caused by 

Counter-Defendants' misrepresentations, in that they entered into loan agreement with the 

Lending Defendants under the mistaken belief that due process would be available to them in the 

event of a dispute. As such, a causal nexus exists between Counter-Defendants' actions and the 

damages suffered by the Counter-Plaintiff and the Virginia Sub-Class. 

110. As a direct, proximate and foreseeable result of Counter-Defendants' violation of 

the Virginia Consumer Protection Act, Counter-Plaintiff and putative class members have 

sustained damages. 

III. Counter-Plaintiff Martin, on behalf of herself and the Virginia Sub-Class, 

demands judgment against Counter-Defendants for an amount to be determined at trial and pray 

for judgment as set forth below. 

COUNTER CLAIM IX 
VIOLATION OF THE TEXAS DECEPTIVE TRADES PRACTICES ACT 

Tex. Bus. & Com. Code § 17.46, el seq. 
(Brought by Counter-Plaintiffs Jones and Curtis and the Texas Sub-Class) 

112. Counter-Plaintiffs incorporate by reference each of the allegations contained in 

the preceding paragraphs of this Complaint. 

113. The Texas Business and Commercial Code section 17.46, Deceptive Trade 

Practices Unlawful , states in part: 

(a) False, misleading, or deceptive acts or practices in the conduct 
of any trade or commerce are hereby declared unlawful and are 
subject to action by the consumer protection division under 
Sections 17.47, 17.58, 17.60, and 17.61 of this code. 
(b) Except as provided in Subsection (d) of this section, the term 
"false, misleading, or deceptive acts or practices" includes, but is 
not limited to, the following acts: 

(12) representing that an agreement confers or involves rights, 
remedies, or obligations which it does not have or involve, or 
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Id. 

which are prohibited by law; 

(24) failing to disclose information concerning goods or services 
which was known at the time of the transaction if such failure to 
disclose such information was intended to induce the consumer 
into a transaction into which the consumer would not have entered 
had the information been disclosed; .... 

114. Counter-Defendants represented that the loan agreement conferred rights and 

remedies of tribal law arbitration; however, the reality is that Tribal arbitration did not exist at 

the time the Counter-Plaintiffs received the loan agreements and the Tribe's consumer arbitration 

rules are similarly illusive. 

115. Counter-Plaintiff and putative class have suffered actual damages, caused by 

Counter-Defendants' misrepresentations, in that they entered into loan agreement with the 

Lending Defendants under the mistaken belief that due process would be available to them in the 

event of a dispute. As such, a causal nexus exists between Counter-Defendants' actions and the 

damages suffered by the Counter-Plaintiff and the Texas Sub-Class. 

116. As a direct, proximate and foreseeable result of Counter-Defendants' violation of 

the Texas Deceptive Trade Practices statute, Counter-Plaintiff and putative class members 

sustained damages. 

117. Counter-Plaintiffs Jones and Curtis, on behalf of themselves and the Texas Sub-

Class demands judgment against Counter-Defendants for all relief available to them pursuant to 

Tex. Bus. & Com. Code § 17.50 in an amount to be determined at trial and pray for judgment as 

set forth below. 
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Prayer For Relief 

WHEREFORE, Counter-Plaintiffs request of this Court the following relief on behalf of 

themselves, all members of the Class and all other similarly situated individuals: 

a. An Order certifying the Class and sub-classes, and appointing the undersigned 

counsel of record as Class Counsel; 

b. An Order for declaratory and injunctive relief designating the Lending 

Defendants' interest rates illegal and enjoining Counter-Defendants from pursuing collection 

activities for such interest, and enjOInIng other acts and practices described in this Counter 

Complaint; 

c. An Order requiring the Lending Defendants to correct any reports made to credit 

bureaus or reporting agencies regarding the loans at issue to completely remove the loans from 

each bureau or agencies databases or to reflect the illegal nature of the loans; 

d. An Order requiring the Lending Defendants to compensate Counter-Plaintiffs and 

the other members of the Class for the reasonable value of the overpaid interest Counter-

Plaintiffs provided to the Lending Defendants; 

e. Payment of any penalties or other amounts under any applicable laws, statutes or 

regulations, including but not limited to liquidated and exemplary damages; 

f. Judgment in favor of each Class member for damages suffered as a result of the 

conduct alleged herein, to include pre-judgment interest; 

g. Award Counter-Plaintiffs reasonable attorneys ' fees and costs; 

h. Award Counter-Plaintiffs and the other members of the Class punitive damages in 

an amount to be determined at trial; and 
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I. Grant such other and further legal and equitable relief as this Court deems just and 

necessary. 

J. Declaration that the arbitration provisions and tribal jurisdiction names in loans is 

void. 

Answer to Complaint 

118. Defendants admit this is an action by brought by the purported parties. 

Defendants admit the existence of loan agreements. Defendants deny the remaining allegations 

in Paragraphs 1-4 of the Complaint. 

119. Paragraph 5 of the Complaint sets forth a legal conclusion to which no response is 

required. 

120. Defendants deny the allegations contained In Paragraphs 6 and 7 of the 

Complaint. 

121. Defendants are without information sufficient to form a belief as to the truth of 

the allegations contained in Paragraph 8 of the Complaint. 

122. Defendants admit the allegations contained in Paragraph 9 of the Complaint. 

123. Defendants are without information sufficient to form a belief as to the truth of 

the allegations contained in Paragraph 10 of the Complaint. 

124. Defendants admit that Western Sky and Payday Financial were formed under 

South Dakota law. Defendants deny the remaining allegations in Paragraph 11 of the Complaint. 

125. Defendants admit the allegations contained in Paragraphs 12 and 13 of the 

Complaint. 

126. Paragraph 14 of the Complaint sets forth a legal conclusion to which no response 

is required. 
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127. Defendants admit the allegations contained in Paragraph 15 of the Complaint. 

128. Defendants are without information sufficient to form a belief as to the truth of 

the allegations contained in Paragraphs 16- 20 of the Complaint. 

129. Defendants admit what the document states but deny remammg allegations 

contained in Paragraphs 21 and 22 of the Complaint. 

130. Defendants are without information sufficient to form a belief as to the truth of 

the allegations contained in Paragraph 23 of the Complaint. 

131 . Defendants admit what the document states but deny remammg allegations 

contained in Paragraph 24 of the Complaint. 

132. Defendants admit that the applications were online but are without sufficient 

information to form a belief as to the truth of the remaining allegations contained in Paragraph 

25 of the Complaint. 

133. Defendants admit that borrowers received emailed acceptance notices stating that 

the loans were in the process of being funded by Western Sky and that the proceeds would then 

be electronically transmitted to borrowers from a Western Sky bank account. Defendants are 

without sufficient information to form a belief as to the truth of the remaining allegations 

contained in Paragraph 26 of the Complaint. 

134. Defendants are without sufficient information to form a belief as to the truth of 

the allegations contained in Paragraph 27 of the Complaint. 

135. Defendants admit the allegations contained in Paragraph 28 of the Complaint. 

136. Defendants are without sufficient information to form a belief as to the truth of 

the allegations contained in Paragraph 29 of the Complaint. 

137. Defendants admit the allegations contained in Paragraph 30 of the Complaint. 
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138. Defendants are without sufficient information to form a belief as to the truth of 

the allegations contained in Paragraph 31 of the Complaint. 

139. Defendants admit the allegations contained m Paragraphs 32-42 of the 

Complaint. 

140. No response is required to Paragraph 43 of the Complaint. 

141. Defendants deny the allegations contained in Paragraph 44 of the Complaint. 

142. Paragraphs 45 and 46 set forth legal conclusions to which no response is required . 

143. Defendants are without sufficient information to form a belief as to the truth of 

the allegations contained in Paragraphs 47 and 48. 

144. Defendants deny the allegations contained in Paragraph 49 of the Complaint. 

145. Defendants admit that Defendants are non-tribal members seeking redress from 

Plaintiffs but deny the remaining allegations contained in Paragraph 50 of the Complaint. 

146. Defendants deny the allegations contained in Paragraphs 51 - 53 of the Complaint. 

147. Defendants admit what the document states but deny the remaining allegations 

contained in Paragraph 54 of the Complaint. 

148. Defendants admit what the Code states but deny the remammg allegations 

contained in Paragraph 55 of the Complaint. 

149. Defendants deny the allegations contained in Paragraph 56 of the Complaint. 

150. Defendants admit what Exhibit B states but deny the remaining allegations in 

Paragraph 57 of the Complaint. 

151. Defendants deny the allegations contained in Paragraph 58 of the Complaint. 

152. Paragraphs 59-61 set forth legal conclusions to which no response is required. 

153. Defendants deny the allegations contained in Paragraph 62 of the Complaint. 
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154. Defendants admit what the Order states but deny the remammg allegations 

contained in Paragraph 63 of the Complaint. 

155. Defendants deny the allegations contained in Paragraph 64 of the Complaint. 

156. Defendants are without sufficient information to form a belief as to the truth of 

the allegations contained in the second sentence of Paragraph 65 of the Complaint. Defendants 

deny the remaining allegations contained in Paragraph 65. 

157. Defendants deny the allegations contained in Paragraph 66 of the Complaint. 

158. Paragraph 67 sets forth a legal conclusion to which no response is required. 

159. Defendants deny the allegations contained in Paragraphs 68- 72 of the Complaint. 

WHEREFORE, Defendants pray for relief from the Court as follows: 

a. That this Court determine that it does not have jurisdiction with respect to the 

matters alleged; 

b. That the arbitration agreement is void or otherwise unenforceable; and 

c. All other such relief that this Court may determine isjust or equitable. 

Affirmative Defenses 

160. The Complaint fails to state a claim upon which relief can be granted. 

161. Section 16-2A-106(1)(2) of the Tribal Code states that the laws of the Cheyenne 

River Sioux Tribe are not applicable to anyone who resides outside the reservation or to any 

transaction which occurred outside the reservation. 

162. Section 3-4-104(c) of the Tribal code prohibits the use of the Tribe' s name to 

promote a business. According to the Tribal code, this is considered business fraud. It is also an 

unconscionable act that violates the Tribal code section 16-2A-I 08(1 )(2), which renders the loan 

agreement (and the jurisdictional and arbitration provisions contained in it) void. 
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163. This Court lacks jurisdiction as Plaintiffs seeks equitable relief and jurisdiction 

and venue is properly vested in the federal courts of the United States or other courts of valid 

jurisdiction. 

164. That the Plaintiffs are guilty of the Doctrine of Unclean Hands and are entitled to 

no relief whatsoever due to Plaintiffs ' fraud, misrepresentations, and deceptive practices, some 

of which are alleged in Defendants' counterclaims. 

165. Plaintiffs committed fraud generally and fraud in the inducement of obtaining the 

contracts upon which they rely in this matter. Defendants specifically incorporate the United 

States District Court Order attached hereto as Exhibit 6 in support of their affinnative defenses 

and their counter claims. The loan agreements at issue here were not the subject of anns-length 

negotiations and contain blatantly false statements such as Defendants executed the contract as if 

they "were physically present within the exterior boundaries of the Cheyenne River Indian 

Reservation, a sovereign Native American Tribal Nation" and the contention that the agreement 

was "fully perfonned within the exterior boundaries of the Cheyenne River Indian Reservation, a 

sovereign Native American Tribal Nation .... " Further, Plaintiffs included the forum selection 

clause in the loan agreements in bad faith- as a means of discouraging borrowers from pursuing 

legitimate claims or as a means to escape regulation of state agencies. 

* * * 
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Dated: May 29, 2014 
Joni M. Thome 
Shawn J. Wanta 
BAILLON THOME JOZWIAK & WANTA LLP 
222 South Ninth Street 
Suite 2955 
Minneapolis, MN 55402 
Telephone: (612) 252-3570 
Facsimile: (612) 252-3571 

Patrick R. Bums 
Bums Law Firm, PLLC 
310 4th A venue South, Suite 50 I 0 
Minneapolis, MN 55415 
Telephone: (612) 875-1022 

Attorneys for Defendants and Counter-Plaintiffs 
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Speaker 1:  Welcome to Akerman Senterfitt conferencing.  1 
Please enter your passcode followed by the pound or hash key. 2 
Please hold while I confirm your passcode. Thank you.  Your 3 
passcode is confirmed.  Please wait for the tone.  Then say 4 
your name and press the pound or hash key. 5 
 6 

Mr. Intetianbor: Abe. 7 
 8 

Speaker 1: When you hear the tone you will be the third 9 
person to join the meeting. Joining the meeting 10 
 11 

Speaker 2:  Good morning. 12 
 13 

Speaker 3:  Good morning. 14 
 15 

Mr. Intetianbor: Hello 16 
 17 

Mr. Chasing Hawk: Hello 18 
 19 

Mr. Intetianbor: Yes this is Abraham Intetianbor with … 20 
Intetianbor versus CashCall. 21 
 22 

Mr. Chasing Hawk: OK, can I put you guys on speaker phone. 23 
 24 

Mr. Intetianbor: Say that again. 25 
 26 

Mr. Chasing Hawk: Can I put you guys on the speaker phone. 27 
 28 

Mr. Intetianbor:  Yeah, go ahead. 29 
 30 

Speaker 2:  Sure. 31 
 32 

Mr. Chasing Hawk: Then I have a tape recorder and I'm going to 33 
record the proceedings. Is that OK? 34 
 35 

Mr. Intetianbor: OK.  That's fine and are we allowed to record 36 
too? 37 
 38 

Mr. Chasing Hawk: OK, I'll go ahead and get that recording 39 
going and I'll put you guys on speaker phone here. 40 
 41 

Speaker 2:  You're Honor, Chris, Chris Carver is just running 42 
a few minutes late.  He should be here any minute.  I'm not 43 
sure if you're able to wait just a minute or two before we 44 
begin. 45 
 46 

Mr. Chasing Hawk: Yeah, we can wait. We can wait. 47 



 1 
Mr. Intetianbor:  And just so I know, now that he's running 2 

late, how long is this preliminary hearing going to be for 3 
because I was never given any whatever rules or time-line or 4 
anything else, so how long is this going to be for that way I 5 
know how to work on my schedule. 6 
 7 

Mr. Chasing Hawk: It's going to be informal.  I don't want to … 8 
 9 

Mr. Intetianbor:  I didn't ask about the form Your Honor I ask 10 
about the time. 11 
 12 

Mr. Chasing Hawk: Ah the time, yeah the time it can … for 13 
however long you guys want to go for and I can go … sit here 14 
all day if I have to.  It's up to you guys. 15 
 16 

Mr. Intetianbor:  OK, CashCall attorney do you have an idea 17 
about the timing on this one?   18 
 19 

Speaker 2:  Again this is up to Your Honor to proceed. We'll 20 
proceed as you deem fit.  We have made ourselves available.   21 
 22 

Mr. Intetianbor:  OK, so we're just going to wait until Chris, 23 
Christopher Carver gets in right? 24 
 25 

Speaker 2:  He's here right now Your Honor. 26 
 27 

Mr. Carver:  OK, hi, sorry about that. I had to take the dog to 28 
the vet this morning.  Is Mr. Intetianbor on the phone? 29 
 30 

Mr. Intetianbor: I'm on the phone. 31 
 32 

Mr. Carver: Oh, OK. So let's … I guess we're going to … we 33 
need to set the final hearing and any additional briefing 34 
schedule, correct? 35 
 36 

Mr. Chasing Hawk: Correct. 37 
 38 

Mr. Carver:  OK. Mr. Intetianbor are there any dates when 39 
you're not available for a final hearing? 40 
 41 

Mr. Intetianbor: What dates do you guys have available? 42 
 43 

Mr. Carver:  I'm fairly flexible but more so the mid to later 44 
portion of July is not good.  I don't know whether we want to 45 
try to do it … We could do it the 12th of July or we could do 46 
it … 47 



 1 
Mr. Intetianbor: What day is the 12th? 2 

 3 
Mr. Carver:  The 12th is a Friday. 4 

 5 
Mr. Intetianbor: OK, what other options, dates do you have? 6 

 7 
Mr. Carver: Yes, the problem that I have is I've got a hearing 8 

… a major hearing on the 10th which takes out the prior week, 9 
and of course the prior week also includes the 4th of July 10 
weekend and I'm technically on a two week trial calendar from 11 
the 15th to the 26th but I can probably … I don't think the 12 
trial is going to go then so I can set it … we can do the 19th 13 
or the 26th of July which are also Fridays.   14 
 15 

Mr. Intetianbor: OK, so the 12th is Friday and what time? 16 
 17 

Mr. Carver: We can do it at noon but that depends on the 18 
arbitrators choice. 19 
 20 

Mr. Chasing Hawk: I'm available any time. 21 
 22 

Mr. Carver: OK.  Now Mr Intetianbor would you want to … Do you 23 
want to do any additional filings? 24 
 25 

Mr. Intetianbor: At this point it doesn't really matter 26 
because all I can do is just send a reply, if I'm allowed to 27 
do that because I don't even know what the rules are, what 28 
we're doing or what we're not doing.  I can send a reply to 29 
your answer and that's pretty much it because as we speak 30 
right now I'm supposed to be the defendant even if it's 31 
supposed to be my case but we'll just take it from there.  32 
I'll pretty much send a reply in and then see what happens, 33 
so. 34 
 35 

Mr. Carver: OK, we have to … there's going to need to be some 36 
additional briefing because the demand for arbitration, your 37 
answering counter-claim and our response don't address the 38 
substantive law that applies.  So … are you available the 19th 39 
and the 26th? 40 
 41 

Mr. Intetianbor: Towards the end of July is not a good time 42 
because I'm already using up too many times right now, so and 43 
then I would rather just get this done and over with.  So the 44 
12th is fine.  Maybe today I can send in some stuff to the 45 
arbitrator, maybe more evidence or more exhibits and a reply 46 
whichever way, if that's a part of the rules or if that's how 47 



it works I'm not sure.  If I send it then I guess there will 1 
be a hearing, a full hearing and he makes his decision from 2 
there.  So, that's all pretty much that I can say right now 3 
because anything else right … I don't know what you mean by 4 
the additional … did you say additional hearing or … 5 
 6 

Mr. Carver:  We … we … you have … in a court situation where 7 
you've filed a complaint if I filed an answer and counter 8 
claim and you had filed an answer to the counter claim that 9 
just lays out the basics of the claims but it doesn't lay out 10 
the applicable statutes and laws that say which side wins.  We 11 
still need to submit that to the arbitrator, so what I was 12 
thinking was that we can submit our evidence by the 12th and 13 
then to avoid the problem of taking too many days in July we 14 
can submit our evidence by the 12th, we can submit responses by 15 
the 19th and then have the final hearing on August 2nd.  16 
 17 

Mr. Intetianbor: OK, so you said evidence by the 12th. 18 
 19 

Mr. Carver: Yeah, the arguments for why you win on your claims 20 
and you win on CashCalls claims would be submitted on the 12th. 21 
 22 

Mr. Intetianbor: OK, basically right now even with the 23 
evidence I already submitted and submit even more doesn't 24 
change anything because I'm still making a plea to a law or 25 
rule I don't have a clue about.  I don't even know what the 26 
rules or laws of the Cheyenne River Sioux tribe is that be 27 
applicable laws like you're saying because it's not readily 28 
made available to the public and it's not made available to me 29 
especially that's involved in this case.   30 
 31 

You guys are associated one way or the other and I don't even 32 
know if you guys Akerman Senterfitt even knows the rule of the 33 
tribe but I know CashCall just set it up, they need to provide 34 
me with something, some way, somehow, saying OK, these are the 35 
laws of the tribe and the rules and how it goes and this is 36 
why you win or this is why you win or this … you know like you 37 
just said, but none of those is available right now.  And to 38 
even make matters worse, we're trying to defend or litigate a 39 
matter at arbitration and we don't even know what rules apply 40 
because I can't say for sure this is why this is wrong and you 41 
can't say for sure why this is wrong or right.   42 

 43 
We are both using the other laws of the either the Triple A or 44 

the street court or the federal rules or state laws, this is 45 
what we both are using right now, and continue to use until 46 
arbitration that is supposed to be governed by the, what do 47 



you call it, the Cheyenne River Sioux tribal law, so this … 1 
I'm stuck just as much as you guys are.   2 

 3 
Mr. Carver: We actually at this immediate moment you are stuck 4 

more than we are, but I think I can solve that problem, I have 5 
sitting in my office a copy of the Cheyenne Sioux River tribal 6 
code.  And I can send that to you so that you have all of the 7 
applicable statutes and rules that I have. 8 
 9 

Mr. Intetianbor: And … I'm supposed to consume that in a 10 
couple of months and go with it.   11 
 12 

Mr. Carver: Well I … I don't know whether it's a couple of 13 
months but … 14 
 15 

Mr. Intetianbor: Or a month or so. 16 
 17 

Mr. Carver: If you want  … I have no problem being reasonable, 18 
if you want to have our final, our final submissions due on 19 
August 2nd and then the responses due two weeks after that and 20 
the final hearing at the end of August we can do that too. 21 
 22 

Mr. Intetianbor: OK, what law is the arbitrator using? 23 
 24 

Mr. Carver: Cheyenne Sioux River tribal code, is my 25 
understanding.  That's the applicable law set forth in the 26 
agreement.   27 
 28 

Mr. Intetianbor: OK, why don't you go ahead and send me 29 
whatever information you have and let's set up a date for the 30 
hearing or if the arbitrator is going to set up a date, he'll 31 
let us know and then we'll go from there.  And I have a few 32 
questions too before the hearing.  I don't know if we're doing 33 
questions today or not, I don't know if it we're doing it … at 34 
another hearing, I have no clue so, regardless if it's 35 
informal or not there's still got to be some kind of set rules 36 
to follow.  This way we don't keep dancing around back and 37 
forth. 38 
 39 

Mr. Carver: OK, well let's take this in two stages, one let's 40 
set the schedule, you want … do you want to set the final 41 
submission date on the 2nd  of August then have responses due 42 
on the 16th and a final hearing at the end of August.   43 
 44 

Mr. Intetianbor: So the second hearing you're saying for the 45 
12th. 46 
 47 



Mr. Carver: On the second of August we could … I'll send you 1 
this stack of materials. 2 
 3 

Mr. Intetianbor: Mmhm 4 
 5 

Mr. Carver: I'll send it out today. On the 2nd of August, you 6 
and I can submit our filings as to why under the law we win, 7 
then on the 16th we can submit our responses to the other sides 8 
argument as to why the other side wins and then on the 30th we 9 
can have the final hearing. 10 
 11 

Mr. Intetianbor: OK.  Is that what the arbitrator agrees on or 12 
… 13 
 14 

Mr. Carver: Well first I was going to see whether you were 15 
available and then I was going to make ... see whether the 16 
arbitrator was available on those days because I think it's in 17 
large part driven by your schedule. 18 
 19 

Mr. Intetianbor: Oh, well I'm available by the 12th I just 20 
said and towards the end of July, pretty much no and … so if 21 
we're going to have a hearing on the 12th and I can submit 22 
whatever I need to submit before then and like you said if 23 
there's anything else on the 2nd of August we can have that 24 
done and towards the end of August, so … whichever way it's 25 
fine with me but for end of July, that's not going to work. 26 
 27 

Mr. Chasing Hawk: As an arbitrator I have all the time in the 28 
world to sit and listen to your arguments. So whatever dates 29 
you guys listed already that days on my calendar and so if it 30 
is agreed upon we will go with it. 31 
 32 

Mr. Carver: OK, Mr. Intetianbor, why don't we set the final 33 
hearing for August 30th, all right? 34 
 35 

Mr. Intetianbor: OK, so … 36 
 37 

Mr. Carver:  And then let's … working backwards our submissions 38 
will be due … the submissions for why on your side why you 39 
win, that submission will be due on August 2nd, and then my 40 
submission for why I win will be due on August 2nd, and then on 41 
August 16th you can file your opposition to my submission and 42 
I'll file my opposition to your submission.   43 
 44 

Mr. Intetianbor: OK, what are the submissions, this is what I 45 
don't understand … we already … you guys already filed a claim 46 
and I already … I counter-claimed and you guys responded so 47 



what's the submission for August 2nd again?   1 
 2 

Mr. Carver: OK the submission for August 2nd would be … 3 
because I'm going to send you the stack of applicable laws and 4 
regulations today. 5 
 6 

Mr. Intetianbor: And how many pages … let me just quickly ask, 7 
how many pages would that be? 8 
 9 

Mr. Carver: I don't know, it's a pretty thick stack, but not … 10 
it's the, it's the entire tribal code not all of them are 11 
applicable.  But I don't want to … I don't want to pull it 12 
apart. 13 
 14 

Mr. Intetianbor: OK.  And … so we're talking about maybe a 15 
book? 16 
 17 

Mr. Carver: We're talking about maybe … ballpark probably 2000 18 
sheets of paper. 19 
 20 

Mr. Intetianbor: Two Thousand sheets of paper. 21 
 22 

Mr. Carver: That includes the cover page and things like that, 23 
I'm looking at it sitting on the table, I haven't counted 24 
them.   25 
 26 

Mr. Intetianbor: OK, it doesn’t hurt to send it but I can tell 27 
you for sure that … even if we have a year to go through that 28 
it's not something that you could easily go through, so … 29 
 30 

Mr. Carver: OK 31 
 32 

Mr. Intetianbor: But, go ahead, you said August the 2nd. 33 
 34 

Mr. Carver: On August the 2nd, you know how you file a motion 35 
with Judge Cohn, you would file a motion, I would file an 36 
acquisition and you'd make your legal arguments in your motion 37 
and I'd make legal arguments in the opposition. 38 
 39 

Mr. Intetianbor: Yeah, I understand. 40 
 41 

Mr. Carver: OK, this is the same thing except you’re making 42 
your legal arguments for why you win  on your claim and why 43 
CashCall loses on its claims and I'm making the, the same 44 
arguments in reverse and then … so we would do that on the 2nd 45 
and then on the 16th you would file your opposition to my 46 
filing and I would my opposition to your filing. And we'd have 47 



to do that by, we'd have to send those by email. 1 
 2 

Mr. Intetianbor: Yeah.  I understand those that you just 3 
mentioned. 4 
 5 

Mr. Carver: OK. 6 
 7 

Mr. Intetianbor: But my question is with Judge Cohn, like the 8 
federal court, I kind of have an idea what the rules are 9 
saying, OK, this is rule 26 A or whatever, this is rule this 10 
and states that … you'll file a motion for this item.  Do you 11 
understand what I'm saying like a motion to reconsider or a 12 
motion to … you understand, stuff like that. 13 
 14 

Mr. Carver: OK, yes. 15 
 16 

Mr. Intetianbor: So now that you guys already filed that 17 
claim, I counter-claimed and you responded with your answer to 18 
my counter claim the next step, you said, is August 2nd for 19 
another filing or something, I don't know … 20 
 21 

Mr. Carver:  OK. 22 
 23 

Mr. Intetianbor: I don't know what that filing would be, would 24 
it be like you are going to file claims again saying this is 25 
why you win and then I respond saying this is why I win? 26 
 27 

Mr. Carver: No this would be like, since you're familiar with 28 
the federal rules, this would be sort of like the motion for 29 
summary judgment.   30 
 31 

Mr. Intetianbor: So you guys would file like a motion for 32 
summary judgment. 33 
 34 

Mr. Carver: Yeah … yes because … 35 
 36 

Mr. Intetianbor:  Oh, OK, then … 37 
 38 

Mr. Carver:  We need to … we need to provide the arbitrator 39 
with the legal arguments and the factual support for why we 40 
think we win on our respective claims. 41 
 42 

Mr. Intetianbor: OK. 43 
 44 

Mr. Carver: You need to provide that to the arbitrator and I 45 
need to provide that. 46 
 47 



Mr. Intetianbor: Yeah but we both can't file for summary 1 
judgment, so you … you guys file summary judgment because you 2 
filed … case then I file a response to the so-called summary 3 
judgment and then after that the hearing for the 16th. 4 
 5 

Mr. Carver: Well I was going to say we can file the … the 6 
response can be filed on the 16th and then the hearing would be 7 
on the 30th.   8 
 9 

Mr. Intetianbor: So the hearing August 30th. 10 
 11 

Mr. Carver: Yes. 12 
 13 

Mr. Intetianbor: Hearing and 16th is response … 14 
 15 

Mr. Carver: Yes. 16 
 17 

Mr. Intetianbor: To something similar to summary judgment. 18 
 19 

Mr. Carver: Yes. 20 
 21 

Mr. Intetianbor: And August 2nd is similar to summary judgment 22 
filing that you guys are going to file.  23 
 24 

Mr. Carver: Yes, and you can file, you don't have to file one, 25 
but you can file one that says I win on my claim, you lose on 26 
your claim because you've also filed a claim. 27 
 28 

Mr. Intetianbor: Yeah, we're not doing two claims at the same 29 
time, are we? 30 
 31 

Mr. Carver: Well my filing on August 2nd is going to be 32 
CashCall wins on it's claims Mr … and Mr. Inetianbor loses on 33 
his claims.  34 
 35 

Mr. Intetianbor: And then on the 16th I'm going to file a 36 
response to that saying CashCall doesn't win and I win, that's 37 
what you mean right? 38 
 39 

Mr. Carver: OK, if you want to do it that way, you can do it 40 
that way.   41 
 42 

Mr. Intetianbor: No, I'm asking a question, that's what it is 43 
right? 44 
 45 

Mr. Carver: Yeah, that's … yes. That's essentially what it is. 46 
I more meant that on the 2nd I would file a motion and you 47 



either win a motion or lose a motion.  My motion would say I 1 
win, you're opposition would say, no you don't.  But for you 2 
to win you would need to file a motion on the second saying I 3 
win.  But don't worry about that, I'm going to file on the 2nd, 4 
you can file on the 16th and Mr. Chasing Hawk can sort out who 5 
wins and who loses on the 30th. 6 
 7 

Mr. Intetianbor: OK.  And real quick am I allowed to ask a 8 
question, Your Honor? 9 
 10 

Mr. Chasing Hawk: Sure go ahead. 11 
 12 

Mr. Intetianbor: OK, is there a reason why we can't go with 13 
the regular federal or state law that … is there a reason why 14 
this contract is governed by the Cheyenne River Sioux tribe 15 
and is the tribe aware of this? 16 
 17 

Mr. Chasing Hawk: Yeah, I guess so. [inaudible 00:21:31] the, 18 
the, the Western Sky is located on the reservation and so 19 
their using the Cheyenne Sioux tribal law, the applicable law 20 
with that and I guess that's who [inaudible 00:21:46] because 21 
we don't cement ourselves to the state jurisdiction. 22 
 23 

Mr. Intetianbor:  OK, from my understanding the company has to 24 
be legitimately  within the jurisdiction of the reservation 25 
and be registered and licensed by the tribal cooperation for 26 
the company to have that protection that you just stated. And 27 
as far as the state and the tribe is concerned, Western Sky 28 
and CashCall are not within the jurisdiction of the 29 
reservation and do not have that protection as stated by the 30 
chairman. So why is the law not applicable when they're not a 31 
tribal corporation and why are we using the tribal law when 32 
it's not a registered tribal cooperation. 33 
 34 

Mr. Carver: The law … the law is applicable because that is 35 
the law that is stated in the … 36 
 37 

Mr. Intetianbor: I was asking … I'm sorry I was asking his 38 
honor, not ... I wasn't asking CashCall. 39 
 40 

Mr. Chasing Hawk: Because the Western Dakota or the Western Sky 41 
have applied for tribal license to operate the business on the 42 
reservation don't have to be incorporated but as long as the, 43 
the owner has a tribal business license then he can operate on 44 
this reservation, our law would be applicable to that. If I 45 
own a business then I go to the [inaudible 00:23:19] 46 
department, apply for [inaudible 00:23:21] license I get it, 47 



and then I have to follow the tribal law.   1 
 2 

Mr. Intetianbor:  OK. 3 
 4 

Mr. Carver: In this situation the reason why the law is 5 
applicable is that that is the law that is stated in the 6 
contract between Western Sky and Mr. Intetianbor. 7 
 8 

Mr. Chasing Hawk: Right. 9 
 10 

Mr. Intetianbor: OK, pretty much you are confirming right now 11 
that Western Sky and CashCall, in this proceeding or this 12 
preliminary hearing that you're recording, you're confirming 13 
that the Western Sky is a tribal organization and under the 14 
jurisdiction of the tribe licensed by the tribe. 15 
 16 

Mr. Chasing Hawk: Right. 17 
 18 

Mr. Intetianbor: Is this correct? 19 
 20 

Mr. Chasing Hawk: Yeah, this is correct and also as an 21 
arbitrator I have … I don't know you, I don't know the 22 
CashCalls I don't even … any of this business until three or 23 
four months ago you asked me to be arbitrator.  I never met 24 
this guy and so I guess the only way I know is my daughter 25 
works there and that's about it.  I have no [crosstalk 26 
00:24:39] 27 
 28 

Mr. Intetianbor: Yeah, but the thing is, if you know your 29 
daughter worked there you should have made that disclosure in 30 
your letter not just saying you don't know this guy or you 31 
haven't met with this guy because any relationship if you're 32 
an arbitrator, as an arbitrator that's supposed to be the 33 
first thing that … respectfully you should know that 34 
regardless of if you … 35 
 36 

Mr. Carver:  I disagree with your characterization of his 37 
obligations of disclosure very strongly.  He said he doesn’t 38 
have a relationship. The fact that his daughter might have 39 
worked there does not mean that he has a relationship. 40 
 41 

Mr. Intetianbor: OK, why was that not disclosed was my 42 
question. 43 
 44 

Mr. Chasing Hawk: My, my, my theory is that my daughter just 45 
barely got a job there as giving out the loans and she's not 46 
in a management position, she's just another worker that when 47 



people like you calls in and gives out a loan. That's all she 1 
does.  2 
 3 

Mr. Intetianbor: Yeah, I understand that part, Your Honor.  4 
But I'm saying even if she even is the smallest employer there 5 
or she barely does anything or only gives out loans or 6 
whatever she does there, she's employed by Western Sky and 7 
that alone, even if the slightest thing, you should have made 8 
that known, that's all I'm saying. You should have at least 9 
just put it in the letter saying I … I haven't been to dinner 10 
with this guy that owns Western Sky or CashCall or whatever 11 
but I do know my daughter works there and she's just an 12 
employee and that's about it, you should have at least put 13 
that in the letter.   14 
 15 

Mr. Carver: Mr. Intetianbor you have your opinion about what 16 
should be required in the letter and I disagree with you and 17 
that's also not an issue for the arbitration. 18 
 19 

Mr. Intetianbor: I was asking the arbitrator and he gave me 20 
the permission to ask questions, that's why I was asking him. 21 
I wasn't … 22 
 23 

Mr. Carver: You weren't asking a question, you were making a 24 
statement as to your conclusion as to the law, that's not 25 
asking a question. 26 
 27 

Mr. Intetianbor:  OK.  Now that you're interrupting his answer.  28 
How about now that we're going by the Cheyenne River Sioux 29 
tribal law which he has affirmatively said that it's … that 30 
Western Sky is governed … the [inaudible 00:27:10] is governed 31 
by the law and Western Sky is an approved and licensed tribal 32 
company and within the jurisdiction of the tribe.  Is there a 33 
way Mr. Chasing Hawk Your Honor can provide a copy of that 34 
license or have them provide me with a copy of that license as 35 
of today's date. This way we can … 36 
 37 

Mr. Carver: I object to that because I don't think it's 38 
relevant to the arbitration whatsoever. 39 
 40 

Mr. Intetianbor: I was … 41 
 42 

Mr. Chasing Hawk: I agree with that because don't think I want 43 
to go up there and ask, "Hey [inaudible 00:27:42]." That's not 44 
my job. 45 
 46 

Mr. Intetianbor: Yeah, but Your Honor you gave that answer 47 



saying that this is why they are using the tribal law because 1 
they are approved by their tribe and licensed by the tribe 2 
within the jurisdiction this is why the law applies.  This is 3 
why I'm asking [crosstalk 00:28:03]… can you hold on let me 4 
finish with the arbitrator please? 5 
 6 

Mr. Carver: Go ahead. 7 
 8 

Mr. Intetianbor: Your Honor, you literally said that just now 9 
and that's why I'm asking it doesn't hurt to ask them and say 10 
… to provide you with the license, being the arbitrator and 11 
saying you have no relationship with them, even if your 12 
daughter does.  Can you just ask them to provide you with 13 
their license? A company should not hold back on that. The 14 
tribe should not hold back on that and will not hold back on 15 
that.  They should be able to provide you with a license 16 
saying … because any company can just walk out of anywhere and 17 
tell you that they are part of the tribal corporation and 18 
licensed by the tribe and you accept that. You can't do that. 19 
Being able that you can do that you should still be able to 20 
ask them to provide you with a license saying why they are 21 
within the jurisdiction of the tribe and why they are  tribal 22 
corporation and they should be able to give you that for you 23 
to accept that the laws of the tribe applies.   24 
 25 

Mr. Carver: The reason why the laws … 26 
 27 

Mr. Intetianbor: I was asking his honor, [crosstalk 00:29:14] 28 
please just let him answer, you shouldn't be answering his 29 
questions. Let him decide that … let him decide if it's 30 
appropriate to ask or not.  He is the arbitrator not you. So 31 
please let him decide. [crosstalk 00:29:29] Your Honor can you 32 
please take control please? Your Honor can you take control? 33 
 34 

Mr. Chasing Hawk: [crosstalk 00:29:33] small Abraham, do you 35 
mind if I call you Abraham? 36 
 37 

Mr. Intetianbor: Yeah. 38 
 39 

Mr. Chasing Hawk: It's a small reservation. 40 
 41 

Mr. Intetianbor: I know. 42 
 43 

Mr. Chasing Hawk: You have to ... you have to have [inaudible 44 
00:29:55]. I got to have a tribal license to operate or the 45 
governing department will be on my back and ask me to get a 46 
license.  Yes, if there is a business here, it's very 47 



noticeable, it's obvious that they have to have a tribal 1 
business even some of the men tribal business, non-Indian 2 
business owners they have to have a tribal license. 3 
 4 

Mr. Intetianbor: They have to have one, I understand Your 5 
Honor.  And that's why I'm asking for one.  If it's not 6 
available then they should know where to get one.  So as of 7 
today's date, the 21st of June and it's 12:29 PM, Your Honor, 8 
you just said they have to have one to operate.  So, where is 9 
it?  It should be publicly available.  And especially to me 10 
and to the attorneys of CashCall.  So a copy of the license is 11 
now required for me to believe that they are … 12 
 13 

Mr. Carver: A copy of the license is not now required this is 14 
outside of the scope of the arbitration and it is not proper 15 
for you to request that the arbitrator go get a document for 16 
you. 17 
 18 

Mr. Intetianbor: No, I'm not asking him.  I'm asking Western 19 
Sky to provide him with the document because they have claimed 20 
to be a tribal corporation and he agreed that you have to be a 21 
tribal corporation to be able to apply the laws of the tribe. 22 
He confirmed that they are a tribal corporation, licensed by 23 
the tribe, under the jurisdiction of the tribe. [crosstalk 24 
00:31:15] So why is it so hard to get a license? 25 
 26 

Mr. Chasing Hawk: I believe that the owner is a tribal member 27 
and all I know is that he's got a tribal business license to 28 
operate.  He's not a corporation. I don't think is not a 29 
corporation. 30 
 31 

Mr. Intetianbor: Well, a business I'm guessing is a 32 
corporation has a tribal license to operate his business.  33 
It's a corporation. 34 
 35 

Mr. Carver: I have to object, this is entirely beyond the 36 
scope of this arbitration even if we were dealing with 37 
substantive issues it's particularity entirely beyond the 38 
scope of a preliminary hearing.  The question is not how 39 
Western Sky corporation works, the question is whether or not 40 
under the loan agreement and with respect to issues relating 41 
to the loan agreement CashCall and Mr. Intetianbor have claims 42 
that are viable against each other.  43 
 44 

Mr. Intetianbor: OK, with that being said, can I quickly say, 45 
Your Honor, since we're not getting anywhere with that 46 
question or answer to us, where the license is or if they're 47 



actually licensed by the tribe, are you, Your Honor, the 1 
arbitrator in this case, are you licensed by the Triple A, 2 
American Arbitration Association or are you licensed by the 3 
tribe, the Cheyenne River Sioux Tribe to be an arbitrator and 4 
also for this case?  5 
 6 

Mr. Chasing Hawk: I'm not licensed under Triple A because 7 
that's not our jurisdiction over there it's outside the 8 
reservation. As a arbitrator, as a tribal elder anybody can 9 
become an arbitrator here as long as you know the rules and 10 
regulations of the procedures that we have or the commercial 11 
code that we have.  12 
 13 

Mr. Intetianbor: OK. 14 
 15 

Mr. Chasing Hawk: [inaudible 00:33:11] I'm the one that drafted 16 
the law when I was on the tribal council back in 1996.  17 
 18 

Mr. Intetianbor: OK, Your Honor, if I provided you with 19 
information that says that you have to be trained and licensed 20 
by the tribe to be an arbitrator will you confirm to me if you 21 
were trained by the tribe to be an arbitrator or licensed by 22 
the tribe to be an arbitrator or that there is a set rule or 23 
regulation or some kind of formal rules that said there is a 24 
tribal arbitration available at the Cheyenne River Sioux 25 
tribe? Your Honor, remember you are recording this 26 
conversation.  27 
 28 

Mr. Chasing Hawk: Right, I'm recording it and I think I would 29 
agree with the CashCall attorney that this is all irrelevant. 30 
We're here to listen to your arguments on your loan and that's 31 
what I'm here for. I don't think I should be giving out this 32 
and that and the answers to your questions and I guess I'm 33 
going to have to stay with the subject of your claims and 34 
CashCall's claims. 35 
 36 

Mr. Intetianbor: Your Honor, somebody's life depends on this 37 
and somebody's livelihood depends on this and somebody's 38 
future depends on this.  If a jury selection is being made to 39 
decide on a case, they are being asked questions to make sure 40 
it's legitimate, OK, so this is why I'm asking Your Honor, to 41 
… these are not tough questions, these are just yes or no 42 
questions and this is just legal questions that applies. This 43 
is why I'm asking before we conclude this preliminary session 44 
that way we know what we are doing and what we are dealing 45 
with because you know that CashCall presented a case before 46 
you and that I have a loan that I claimed and know that was 47 



paid off to CashCall. They charged an excessive interest rate 1 
and claiming that it's because it's a tribal corporation that 2 
gave the loan out that the interest rate is legitimate.   3 
 4 

And it is your job to decide if it's true or not. So if they are 5 
just going to go out and select anyone to be the arbitrator, 6 
you would agree with me that, that will not be legal.  So, if 7 
you agree with me meaning there is a requirement for every 8 
arbitrator to meet before they become an arbitrator and that's 9 
why I need to know what requirements you met by asking just a 10 
few questions and those answers should be available, yes or no 11 
or I'm licensed by the tribe to be the arbitrator or I was 12 
selected by the tribe to be an arbitrator or the tribe gave me 13 
the permission because the rules apply being that Western Sky 14 
is a tribal … I'm sorry Western Sky is a tribal corporation 15 
owned by a tribal member and the business is licensed and 16 
within the jurisdiction of the tribe.  If those answers cannot 17 
be available I don't know what else could be available. 18 

 19 
Mr. Carver: Those answers are irrelevant because the 20 

arbitration provision requires that the arbitrator be a tribal 21 
elder and nothing more than that.  And Mr. Chasing Hawk is a 22 
tribal elder.  So these other issues are entirely irrelevant 23 
to both the arbitration and his qualifications as an 24 
arbitrator as long as he is a tribal elder and on several 25 
occasions he has said that yes he is a tribal elder. 26 
 27 

Mr. Intetianbor: Yeah, you … same contract though is written 28 
by CashCall saying the arbitrator will be a tribal elder but 29 
do you realize the meaning of the word arbitrator, right?  So 30 
we just can't jump to the conclusion that any elder will be an 31 
arbitrator. 32 
 33 

Mr. Carver: Actually, yes, that is what the requirement for an 34 
arbitrator in this case, under this contract is only that the 35 
arbitrator be a tribal elder.  It's not someone who is an 36 
arbitrator and a tribal elder. By virtue of being the selected 37 
person you've become the arbitrator and to be selected as that 38 
person you have to be a tribal elder.  It doesn't mean you 39 
need to be a professional arbitrator. 40 
 41 

Mr. Intetianbor: OK, who selects the arbitrators? 42 
 43 

Mr. Carver: Well we tried to work with you to select an 44 
arbitrator and then Mr. Chasing Hawk received the demand for 45 
arbitration. 46 
 47 



Mr. Intetianbor: From who, from the the tribe or from 1 
CashCall? 2 
 3 

Mr. Carver: I … to be honest … to be honest with you I'm not 4 
sure how he got the demand for arbitration. 5 
 6 

Mr. Intetianbor: Your Honor, who selected you to be an 7 
arbitrator, the tribe or CashCall? 8 
 9 

Mr. Chasing Hawk: The Western Dakota owner. 10 
 11 

Mr. Intetianbor: The owner of Western Sky? 12 
 13 

Mr. Chasing Hawk: He also said that I've been told, he must 14 
have seen me in action in the council because I'm a fair 15 
person, I don't like corruption and I'm going to tell you 16 
right off if there's going to be corruption I'm going to fight 17 
corruption.  That's where I'm coming from as a formal 18 
legislature and a former trial attorney, I've been fighting 19 
corruption all my life.  I don't like corruption. 20 
 21 

Mr. Intetianbor: So the owner of Western Sky asked you to be 22 
an arbitrator for this case ...? 23 
 24 

Mr. Chasing Hawk: Yes because I've been on the tribal council 25 
for 20 years. 26 
 27 

Mr. Intetianbor: Yeah, is the tribe aware of this selection 28 
process? 29 
 30 

Mr. Chasing Hawk: [Inaudible 00:39:03] because again this is a 31 
private business deal. The tribe has nothing to do with any of 32 
this business. 33 
 34 

Mr. Intetianbor: Yes, Your Honor, the reason it has something 35 
to do with is because I understand you said it's a private 36 
business and you claim that the company is a tribal 37 
corporation so the tribe would definitely have something to do 38 
with it if it's true that a tribal corporation and then they 39 
applying the laws of the tribe.  So the tribe should be aware 40 
of this and know about this and make the selection process to 41 
make it legal.  Otherwise it's not. 42 
 43 

Mr. Carver: Mr. Intetianbor this is no different than a 44 
company in Florida becoming registered as a Florida 45 
corporation and operating under Florida law. That does not 46 
mean that the governor of Florida knows anything about that 47 



particular company. 1 
 2 

Mr. Intetianbor: I understand you but now we're on … coming on 3 
to the same page because I have documentation showing that 4 
Western Sky is not registered with the tribe or even under the 5 
tribal corporation or even licensed in any way.  So if I 6 
present you with that documentation … 7 
 8 

Mr. Carver:  If you want to make that argument as a basis for 9 
why you win or CashCall loses that the time to make that 10 
argument is not in this preliminary hearing it's in the filing 11 
that you do either on August 2nd or on August 16th.   12 
 13 

Mr. Intetianbor: I think during that hearing I will be 14 
presenting my argument on why CashCall … 15 
 16 

Mr. Carver: You're entitled to argue whatever you want but my 17 
point is I don't think … today is not the day for that 18 
argument, I don't think. 19 
 20 

Mr. Chasing Hawk: Yeah, I'd agree with that.  21 
 22 

Mr. Intetianbor: OK, I understand, Your Honor, you agree with 23 
everything that's said pretty much … So we will have something 24 
similar to a summary judgment being filed by CashCall to … 25 
submitted on the 2nd.  I will have a response on August 16th 26 
and as arranged for August 30th that would be what, the final 27 
hearing, right? 28 
 29 

Mr. Chasing Hawk: Yes, August 30th would be the final hearing.  30 
 31 

Mr. Intetianbor: OK.  And finally, let's see, for the we 32 
agreed so far that you will not disclose if you are licensed 33 
by the tribe to be an arbitrator or disclose if Western Sky is 34 
licensed by … well you did say they were licensed by the tribe 35 
but there is no evidence and my evidence proves otherwise.  36 
And then you also said that Triple A doesn't apply because the 37 
company is licensed by the tribe and the tribal law applies 38 
but you couldn't give me a reason why it does.   39 
 40 

So pretty much I'll hold off on that for now.  And even though I 41 
strongly disagree with the evidence proving otherwise to 42 
everything that has just been said and I would like for you to 43 
respectfully disclose to the court, just as you wrote a letter 44 
saying that you didn't have anything to do with the parties, 45 
you need to also write a letter disclosing your relationship 46 
with Mr. Webb that you claim in the beginning that you don't 47 



even know but he came to you personally and selected you as 1 
the arbitrator, that you claim not to know him and all of the 2 
sudden came to you and selected you as an arbitrator and also 3 
you were well aware of your daughter that you just never made 4 
those disclosure.   5 

 6 
So, I would appreciate it if you would also make those 7 

disclosure and any other disclosure which will … we need to 8 
know now before I make them myself.  And then we'll go from 9 
there. 10 

 11 
Mr. Carver: I'm not entirely sure what Mr. Intetianbor is 12 

requesting but I don't think that, from what I understand his 13 
request to be that it is an appropriate request that the 14 
arbitrator provide an additional letter beyond the initial 15 
letter that was provided.  16 
 17 

Mr. Intetianbor: It doesn’t have to be a letter it could be 18 
whatever form of disclosure he wants to make, he can make that 19 
disclosure that way we know he's being fair and disclosure 20 
doesn’t harm, it's not … it doesn't harm anything if you want 21 
to be fair in arbitration, in trial.  You just have to 22 
disclose it, it doesn’t hurt anything.   23 
 24 

Mr. Carver: Mr. Intetianbor you're assuming that there are 25 
things that are … that exist that are required to be disclosed 26 
that are within the scope of this arbitration and I disagree 27 
with you whether or not the arbitrator agrees with me or 28 
agrees with you is Your Honor's decision. 29 
 30 

Mr. Intetianbor: That's why I'm asking His Honor and not you. 31 
 32 

Mr. Chasing Hawk:  I guess I can provide you with the disclosure 33 
which it to me is irrelevant to what you're doing, I guess 34 
from my perspective you're just saying right off the bat that 35 
I'm a dishonest person, I don't belong in here and you want 36 
somebody in your favor to be … to give you a good judgment on 37 
your part.  And I disagree with that again because I'm a fair 38 
person, I like to hear both sides of the story before I make a 39 
decision and I've been doing that for 20 years.   40 
 41 

Mr. Intetianbor: Yeah, Your Honor, I'm not asking for somebody 42 
on my side to give me … to do me a favor.  Those questions I 43 
asked they're not questions to favor me, I don't even want 44 
somebody I know because according to the laws I'm not even 45 
supposed to be associated with the arbitrator as much as the 46 
defendant … CashCall is not supposed to be associated with the 47 



defendant.   1 
 2 

Now that we know that it's not the case that's why I was asking 3 
why those disclosures weren't made that the least you could 4 
have done Your Honor was say this is my disclosure, Mr. Webb 5 
the owner of Western Sky came to me to become the arbitrator 6 
and the tribe is not aware of this or and also my daughter 7 
works as an employee for the Mr. Webb and some other 8 
information which I'm not going to say right now.  You could … 9 
you could have just added that to the letter because simply 10 
stating that you have no relationship whatsoever with both 11 
parties is a really big statement that doesn't go well and 12 
makes it a clear statement saying you don't even have an idea 13 
who these people are.  14 

 15 
But you've stated over and over again how you know this man, how 16 

he has a business in the tribe and how he's registered with 17 
his tribe and how he has a license with the tribe and how your 18 
daughter works there and how he's came to you to become an 19 
arbitrator.  So those are contradicting statements this is why 20 
I was asking for clarification and this is why I was asking 21 
for you to make this same statement known or disclose it 22 
before taking on a hearing for the arbitration this way we 23 
both know.  Nobody is saying anything else that's so 24 
complicated or not doable.  It is just a simple disclosure.  25 
[crosstalk 00:47:07] And that's not taking you out of the 26 
office. 27 
 28 

Mr. Chasing Hawk:  Mr. Intetianbor but if I was in your shoes I 29 
wouldn't ask what you're asking to the arbitrator I would not 30 
ask because that would question his integrity.  No I will not 31 
do that.  32 
 33 

Mr. Intetianbor: So me asking those … for the disclosure 34 
[crosstalk 00:47:27] is questioning your integrity? 35 
 36 

Mr. Chasing Hawk: Because I respect that arbitrator and I don't 37 
care who that person is.  All I know is that he is going to be 38 
fair.  That's my feelings and thinking about what I'm going to 39 
do if I ever get into [inaudible 00:47:42] 40 
 41 

Mr. Intetianbor: Yeah, but Your Honor [crosstalk 00:47:46] the 42 
FAA rules require that those disclosures be made just like … 43 
CashCall they made that argument that the FAA the requirements 44 
for arbitration and I had … they had that in their argument to 45 
compel arbitration.  So if they can have that in their 46 
argument to compel arbitration the FAA rule continues to 47 



apply.  Meaning that [crosstalk 00:48:14] disclosures could be 1 
made to have at least we will know, me and them, everybody 2 
will be on the same page, saying OK the arbitrator in this 3 
case will be Mr. Chasing Hawk and this is who he is.  And 4 
we'll know, OK this is who you are and you're doing our 5 
arbitration.  But none of those disclosures were made so it's 6 
like a half-way road and not having an idea who the arbitrator 7 
is.   8 
 9 

Mr. Carver: Mr. Intetianbor I don't know what rules you're 10 
talking about but clearly you have all the information that 11 
you claim was necessary to be disclosed so I'm not sure what 12 
additional purpose this conversation has.   13 
 14 

Mr. Chasing Hawk: I agree with that on that one.  I think to me 15 
… I, I gave you the disclosure, what is your problem with 16 
that? I agree with that even though that we talked about all 17 
the details and I will hear both arguments and I will make my 18 
decision on August 30th. 19 
 20 

Mr. Intetianbor: OK, I look forward to that disclosure.  And … 21 
 22 

Mr. Carver: Well wait, before we talk about this disclosure I 23 
am somewhat, somewhat concerned about a disclosure that I 24 
don't think is necessary and I'm not quite sure what Mr. 25 
Intetianbor thinks he's going to do with it but I would hope 26 
it would not be to post it on the internet. 27 
 28 

Mr. Intetianbor: OK, why would I be posting a disclosure on 29 
the internet.  The arbitrator just agreed to submit his 30 
disclosure before we proceed for a hearing and it's his 31 
decision to give his disclosure not yours.  So if he's 32 
[crosstalk 00:50:00] giving a disclosure for me to proceed … 33 
 34 

Mr. Carver:  Mr. Intetianbor you have a lengthy internet 35 
activity.  Our arbitrator needs to know that whatever he 36 
writes for you is probably going to end up posted on a blog or 37 
filed with Judge Cohn.  It's only fairness that he understand 38 
that.   39 
 40 

Mr. Intetianbor: OK, if … 41 
 42 

Mr. Chasing Hawk:  [crosstalk 00:50:20] 43 
 44 

Mr. Intetianbor: He provided a letter that was ... 45 
 46 

Mr. Chasing Hawk: [crosstalk 00:50:24] with the federal court 47 



that he says I have ten kids.  I don't have ten kids. This 1 
gentleman from North Carolina called and made reference to 2 
Intetianbor and [crosstalk 00:50:43] 3 
 4 

Mr. Intetianbor: From North Carolina? 5 
 6 

Mr. Chasing Hawk: [crosstalk 00:50:45] about the laws, the 7 
tribal laws and all this stuff here. 8 
 9 

Mr. Intetianbor: Your Honor you said that somebody called from 10 
North Carolina saying he is  Mr. Intetianbor? 11 
 12 

Mr. Chasing Hawk: Yeah, he mentioned your name. 13 
 14 

Mr. Intetianbor: He mentioned my name? 15 
 16 

Mr. Chasing Hawk: Right. Supposed to have a hearing on 17 
[inaudible 00:51:03] and I said yes it starts in about 30 18 
minutes I have … that was about 9:30 this morning he called. 19 
 20 

Mr. Intetianbor: He called this morning about me. 21 
 22 

Mr. Chasing Hawk: He gave me the number 800-849-5291.   23 
 24 

Mr. Intetianbor: Hold on. 25 
 26 

Mr. Chasing Hawk: [Inaudible 00:51:20] [crosstalk 00:51:22] 27 
 28 

Mr. Intetianbor: Can you say that number again please, 800 … 29 
 30 

Mr. Chasing Hawk: 849-5291 from North Carolina. 31 
 32 

Mr. Intetianbor: 5291? 33 
 34 

Mr. Chasing Hawk: Yes, he works for Wallace and Graham. 35 
 36 

Mr. Intetianbor: He works for Wallace and  Graham? 37 
 38 

Mr. Chasing Hawk: That's right.  I don't know what city, they 39 
called me and made reference to [inaudible 00:51:48] your name 40 
Abraham Intetianbor.  41 
 42 

Mr. Intetianbor: What did he say he wanted? 43 
 44 

Mr. Chasing Hawk: He wanted some information as to what time 45 
I'm going to have the hearing all that stuff.  So [inaudible 46 
00:52:02] [crosstalk 00:52:03] 47 



 1 
Mr. Intetianbor: I don't have a clue to who these people are 2 

but obviously the case is not a secret, but I will find out 3 
who they are and why they called and mentioned my name, well 4 
they probably mentioned my name because it's related to the 5 
case.  I will find that information out.  But what I was going 6 
to answer to Mr. Christopher Carter is don't say that my 7 
activity is all over the internet and that's … first that's 8 
wrong.  Even if I said I word or two here doesn't mean my 9 
activity is all over the internet. That's a wrong statement.  10 
And number two, the letter the arbitrator wrote to the judge, 11 
you were the one that gave it to the judge, not me.   12 
 13 

And secondly if he has agreed as he has agreed to make his 14 
disclosure and you will also have to give that to the judge or 15 
to myself.  Either way it doesn't harm a fly.  It's just the 16 
rule, you just have to make your disclosure known and the 17 
selection process, know if you want to and then we are in the 18 
clear.  It does … you can't say, tell him not to make his 19 
disclosure when he's agreed to make his disclosure because you 20 
think that I'm going to put it somewhere on the internet.  I 21 
don't know where you come up with your stuff or your idea but 22 
at this point [crosstalk 00:53:31] you can't be using excuses 23 
that … 24 
 25 

Mr. Chasing Hawk: It's in the court order. 26 
 27 

Mr. Intetianbor: Say that again Your Honor. 28 
 29 

Mr. Chasing Hawk: You mentioned my name, that I'm on the 30 
Facebook that's how you got your information that I have ten 31 
kids which is not true. 32 
 33 

Mr. Intetianbor: No, that's not how I got my information about 34 
your kids, Your Honor, that information was from a reliable 35 
source, stemming from two marriages combined, and that's not … 36 
we can't be fighting over that right now but at the least you 37 
know and I know that from even your second marriage there was 38 
seven kids from that, we can't deny that fact.  This 39 
information was provided from a reliable source and can not be 40 
disputed and I do have all the proof and all the records, we 41 
shouldn't even go there, that's number one.  And number two … 42 
 43 

Mr. Chasing Hawk: You want a disclosure on that. 44 
 45 

Mr. Intetianbor: No, I don't need a disclosure on that.  We 46 
don't even … I don't need a disclosure on that.  I just need a  47 



disclosure on, that … that your daughter … for you not 1 
mentioning earlier that your daughter works for Western Sky 2 
and also for you not mentioning earlier that it was the owner 3 
of Western Sky that came to you to ... 4 
 5 

Mr. Chasing Hawk: You're repeating yourself … you know I … I 6 
think you're just repeating yourself as a [inaudible 00:54:58] 7 
redundance whatever you call it. 8 
 9 

Mr. Intetianbor: Your Honor I was clarifying the answer to 10 
your question because you mentioned something I disagreed with 11 
so I was clarifying it that way you know how it happens.  I 12 
don't know if you understood me when I said it the first time 13 
so, I was answering your question.   14 
 15 

Mr. Carver: OK, I think … do we have any more procedural 16 
issues that need to be resolved? 17 
 18 

Mr. Chasing Hawk: I think that's been taken care of, I think 19 
this one here went too far, it's irrelevant that I have to 20 
provide the promise that he will not put those in any … 21 
[crosstalk 00:55:40] 22 
 23 

Mr. Intetianbor:  I already said that it's not going on the 24 
internet and you can bet your words on that one. You 25 
understand?  I am not two years old, I don't play around, I 26 
don't have time to dick around, I'm not two years old.  I have 27 
given you my word.  I guarantee you.  I don't even have time 28 
for that nonsense.  Why would I go post a letter from you on 29 
the internet.  It's not … under my control what a court does 30 
with it. 31 
 32 

Mr. Chasing Hawk: When you were talking about my ex-wife where 33 
you got the information, who is the ex-wife because as a 34 
Vietnam veteran with PTSD I have five ex-wives that I have 35 
[crosstalk 00:56:15] 36 
 37 

Mr. Intetianbor: Yeah, this is why I said I didn't want to go 38 
into that.  I didn't say any of your ex-wives gave me the 39 
information.  That's not what I said.  I just said about the 40 
kids from previous marriages and current wife.  That's not 41 
what I even said that you ex-wife gave me any information.  42 
I'm just saying that the information that I have at my 43 
disposition.  If I wanted to post [inaudible 00:56:36] on the 44 
internet, I could have done that.  I could have done it a long 45 
time ago but you don't see me doing that.  So that's not me.  46 
Whatever I asked to be given to the judge has to be given to 47 



the judge. It's just as simple as that.  The clarification we 1 
need is the same clarification you just agreed to provide this 2 
your disclosure saying this guy came to me, I know him and 3 
decided to be the arbitrator.  And then my daughter only works 4 
there as an employee.  Period.  It's not that difficult to do. 5 
 6 

Mr. Carver: You're making statements as to what a disclosure 7 
required that I don't think that you could adequately support.  8 
And you're stating law to the arbitrator as if it is a fact 9 
when it is only your opinion of the law.  I think where we are 10 
now is that we have a hearing set.  I would request that the 11 
arbitrator send out an email confirming the schedule so that 12 
we both have it in writing.  And I don't know that there's 13 
anything more that we can do today in the preliminary hearing. 14 
 15 

Mr. Intetianbor: OK, and then Mr. Carver you're confirming 16 
that the FAA rules doesn't require you to disclose your 17 
relationships with the parties.  Is that what you're saying 18 
Mr. Christopher Carver? 19 
 20 

Mr. Carver: Mr. Intetianbor I'm saying that we're done for the 21 
day.  You have your opinion of the law, you have your opinion 22 
as to whether or not the disclosure was adequate and that is 23 
something that you can seek to address after the arbitration 24 
but I don't think that the time for addressing it is right 25 
now.   26 
 27 

Mr. Intetianbor: OK, And, so when will the next telephone 28 
hearing be? On the 12th? 29 
 30 

Mr. Carver: No, I think … I think the schedule was that 31 
there's not going to be another telephonic hearing until the 32 
final hearing on the 3rd, on the 30th I'm sorry, of August. 33 
 34 

Mr. Intetianbor: OK, so no telephone hearing until the 30th of 35 
August. 36 
 37 

Mr. Carver: Yeah, I think … unless you think we need one 38 
before that. 39 
 40 

Mr. Intetianbor: That would be for the arbitrator to decide 41 
not me. 42 
 43 

Mr. Chasing Hawk: I think we'll just stay with the August 30th 44 
hearing.  And we'll have a telephonic hearing at that time. 45 
 46 

Mr. Intetianbor: All right. So we have a … 47 



 1 
Mr. Chasing Hawk: Is that Mountain Standard Time again? 2 

 3 
Mr. Intetianbor: Say that again. 4 

 5 
Mr. Chasing Hawk: Ten o'clock Mountain Standard Time. 6 

 7 
Mr. Intetianbor: Ten o'clock, for the 30th? 8 

 9 
Mr. Carver: Yeah, that would be noon Eastern Time Mr. 10 

Intetianbor. 11 
  12 

Mr. Intetianbor: OK, noon, Eastern Time and on August 30th for 13 
the final hearing.   14 
 15 

Mr. Carver: Right. 16 
 17 

Mr. Intetianbor: OK, I have that on my calendar. 18 
 19 

Mr. Carver: And then we have the submission dates are on the 20 
second of August  and the 16th of August. 21 
 22 

Mr. Chasing Hawk: OK. 23 
 24 

Mr. Carver: OK? 25 
 26 

Mr. Intetianbor: You guys are submitting on the … sorry, on 27 
the 2nd of August and I'm responding on the 16th.  28 
 29 

Mr. Carver: Yeah or if you [crosstalk 00:59:44] 30 
 31 

Mr. Chasing Hawk: Can I have one request that either party 32 
don't call me on my personal phone because that's what 33 
Intetianbor did call me and I said this and that so he 34 
mentioned that in the [inaudible 00:59:59] or files and I kind 35 
of, that's like I got another call from Intetianbor on my home 36 
phone but I didn't answer that phone.   37 
 38 

Mr. Intetianbor: Yeah, Your Honor those are the numbers that 39 
you provided in your email.  So I don't know why you would 40 
provide those numbers on your email to be called and you don't 41 
want to be called on those numbers.   42 
 43 

Mr. Chasing Hawk: [crosstalk 01:00:20] I don't want to talk 44 
about anything because I guess witch hunting is the word that 45 
… he said this or he said that and I don't like to be put in 46 
the paper and especially federal documents.   47 



 1 
Mr. Intetianbor: OK, so, from now on no one can call you, we 2 

can just wait until the 30th because we don't even have a 3 
reason to call you before the 30th I guess. I'll wait to the 4 
30th and call the same number to Akerman Senterfitt. 5 
 6 

Mr. Carver: Yeah, we can use the same call in number, it's 7 
just easier.  That way you can call in from anywhere. 8 
 9 

Mr. Intetianbor: OK.  And is that an agreement Your Honor. 10 
 11 

Mr. Chasing Hawk:  Yes, agreement there.  And then use the email 12 
to write me something and I'll respond but it will be made 13 
copies to the other party too. [crosstalk 01:01:25] 14 
 15 

Mr. Intetianbor: Yes, I copied them in emails just like you 16 
copied me in emails, so.   17 
 18 

Mr. Carver: And Mr. Intetianbor do you want to agree to a page 19 
limit on the filings? 20 
 21 

Mr. Intetianbor: Those should already be set rules, it 22 
shouldn't be decided now, it should be in existence, that's 23 
what I'm saying.  We just can't keep making rules as we go on 24 
an arbitration case, we should already be in existence as you 25 
guys have claimed. 26 
 27 

Mr. Carver: Mr Intetianbor actually in an arbitration you can, 28 
the arbitrator, if the parties want to agree to a particular 29 
page length for their filings that's entirely appropriate in 30 
an arbitration.  31 
 32 

Mr. Intetianbor: OK, So what's the current set rule of the 33 
Cheyenne River Sioux Tribe arbitration page rule. What's the 34 
set law right now. 35 
 36 

Mr. Chasing Hawk: [crosstalk 01:02:17] an arbitration and I 37 
think both parties would compromise you don't have to really 38 
follow rules and regulations that's why I mentioned it's going 39 
to be informal and we'll agree we don't have to follow this 40 
and that because if we follow all the rules and regulations 41 
we're going to be jammed up here.  42 
 43 

Mr. Intetianbor: That's a big statement Your Honor. 44 
 45 

Mr. Chasing Hawk: I think that the pages, the page limit is I 46 
agree with that.  They don't have to be 20 pages or 30 pages, 47 



it can be only six pages, five pages or whatever.  1 
 2 

Mr. Intetianbor: Yeah, I understand Your Honor, but what's the 3 
set rule right now being that there is already a rule in … as 4 
claimed, that there is already an arbitrational set rule, 5 
what's the current rule that way I have an idea of what we're 6 
sticking to or what we're going by.  What is the the set rule 7 
of the Cheyenne River Sioux Tribe as we speak on today's date 8 
that's available.   9 
 10 

Mr. Chasing Hawk: Well let me say this, that there's no set 11 
rules and that's why I said we don't have any formal hearing 12 
here. 13 
 14 

Mr. Intetianbor: OK, so pretty much there's no set arbitration 15 
rules. 16 
 17 

Mr. Chasing Hawk: [crosstalk 01:03:29] unless if you want to 18 
set some rules then the tribe has to adopt a Triple A which 19 
they don't.   20 
 21 

Mr. Intetianbor: As I said there's pretty much no arbitration 22 
rules for arbitration at a tribe and we just have to come up 23 
with one now and make it informal and just go from there. 24 
 25 

Mr. Carver: Right. 26 
 27 

Mr. Intetianbor: All right. 28 
 29 

Mr. Carver: That raises actually my question Mr. Intetianbor 30 
do you want to agree to a page limit for these filings. 31 
 32 

Mr. Intetianbor: Pretty much, I don't even know what page 33 
limits are agreed to. 34 
 35 

Mr. Carver: No, my question is do you want to see if you and I 36 
can agree to a certain number of pages which is acceptable to 37 
the arbitrator would be the page limit that binds us.  38 
 39 

Mr. Intetianbor: OK. 40 
 41 

Mr. Carver: I'm trying to make it … A simple question has 42 
gotten much more complicated than I intended it to be. 43 
 44 

Mr. Intetianbor: I understand what you're saying but remember 45 
how simple questions got so much complicated than I expected 46 
it to be.  This is why.  And this is why you're simple 47 



questions get more complicated than it's supposed to be 1 
because as far as I've known and heard from you guys there's 2 
already a set rule of arbitration.  If there is why is it not 3 
being provided and why don't even you or the arbitrator know 4 
what the set rule is.  And that way I can use my guidance from 5 
there.  But since there is no set rule as to arbitration or 6 
page limit and all that and now I guess we just have to make 7 
one up. And say OK, ten pages for writing, five pages for 8 
writing or certain of number of pages for exhibits and 9 
whatever rules we're making right now which, it's not like I'm 10 
agreeing to it but you guys can set a page that you want to 11 
set and I'll submit the information that's required of me 12 
because the court has ordered me to participate and we'll go 13 
from there.  14 
 15 

Mr. Chasing Hawk: Yes … if I was a respondent I would agree 16 
with the other party that yes, let's set up a page limit, 17 
there's a … maybe five pages to make it simple, five or … 18 
 19 

Mr. Carver: Hello. 20 
 21 

Mr. Intetianbor: Hello. 22 
 23 

Mr. Carver: Mr. Intetianbor I think we lost the arbitrator for 24 
a second.   25 
 26 

Mr. Intetianbor: Yeah, it sounds like something got 27 
disconnected, I don't know.   28 
 29 

Mr. Carver: Yeah, I suspect that he will call back in in a 30 
second. 31 
 32 

Mr. Intetianbor: Mr. Carver are you there. 33 
 34 

Mr. Carver: I'm here, I'm sending the arbitrator an email. 35 
 36 

Mr. Intetianbor: OK.  And if he doesn't call in in about five 37 
minutes should we just stick to the schedule that's already 38 
discussed and  go from there or … 39 
 40 

Mr. Carver: Yeah, exactly, if he doesn't call back in, I mean 41 
who knows what happened, maybe the line was cut. 42 
 43 

Speaker 1: Joining the meeting  44 
 45 

Mr. Carver: There we go. 46 
 47 



Mr. Intetianbor: OK. 1 
 2 

Mr. Chasing Hawk: Hello, I got disconnected here. 3 
 4 

Mr. Intetianbor: Yeah, it looks like your phone got 5 
disconnected. 6 
 7 

Mr. Carver: OK, I guess where we are is we have a schedule, we 8 
will … from CashCall's perspective we will try to keep our 9 
filing on the 2nd as short as possible and we'll go from there. 10 
 11 

Mr. Intetianbor: OK.  And I'll try to keep mine as short as 12 
possible and we'll go from there.   13 
 14 

Mr. Carver: All right.  And Mr. … Your Honor you're going to 15 
send out an email confirming the schedule? 16 
 17 

Mr. Chasing Hawk: Yes. 18 
 19 

Mr. Carver: OK, thank you all. 20 
 21 

Mr. Intetianbor:  All right thank you guys. 22 
 23 

Mr. Chasing Hawk:  [crosstalk 01:08:20] have a good day. 24 
 25 

Mr. Intetianbor:  You have a good day. 26 
 27 

Mr. Chasing Hawk: Bye-bye. 28 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 

JOSHUA PARNELL, 

Plaintiff, 
v. CIVIL ACTION FILE NO.: 

4: 14-CV-0024-HLM 

WESTERN SKY FINANCIAL, 
LLC, d/b/a Western Sky Funding, 
Western Sky, WesternSky.com, 
MARTIN A. ("BUTCH") WEBB, and 
CASHCALL, INC. 

Defendants. 

ORDER 

This case is before the Court on the Renewed Motion 

to Dismiss Based on Forum Non Conveniens ("Motion to 

Dismiss") filed by Defendant CashCall, Inc. ("Defendant 

CashCall") [18] and on Defendant CashCall's Renewed 

Case 4:14-cv-00024-HLM   Document 25   Filed 04/28/14   Page 1 of 79
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Motion to Compel Arbitration and Dismiss or Stay Action 

("Motion to Compel") [19]. 

I. Background 

A. Procedural Background 

On December 6, 2013, Plaintiff filed this lawsuit in the 

Superior Court of Whitfield County, Georgia. (Docket Entry 

No. 1-3 at 1.) On February 12, 2014, Defendant CashCall 

removed the case to this Court. (Docket Entry No. 1.) On 

March 4, 2014, Plaintiff filed a First Amended Complaint. 

(Docket Entry No. 12.) Plaintiff asserted a claim for 

violation of the Georgia Payday Lending Act, O.C.G.A. § 16-

17-2. (Am. Campi. (Docket Entry No. 12) ,-i,-i 107-127.) 

On March 18, 2014, Defendant CashCall filed its 

Motion to Dismiss. (Docket Entry No. 18.) The briefing 

2 
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process for that Motion is complete, and the Court finds that 

the matter is ripe for resolution. 

Defendant CashCall also filed its Motion to Compel on 

March 18, 2014. (Docket Entry No. 19.) The briefing 

process for that Motion is complete, and the Court finds that 

the matter is ripe for resolution. 

B. Plaintiff's Allegations 

1. The Parties 

Plaintiff resides in Tunnel Hill, Georgia. (Am. Com pl. 'ii 

7.) Defendant Western Sky Financial, LLC ("Defendant 

Western Sky") is a South Dakota limited liability company 

with its principal place of business in Timber Lake, South 

Dakota. (kl 'ii 8.) Plaintiff alleges that Defendant Western 

Sky "transacts business in Georgia ... by offering, making, 

3 
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and collecting payments on payday loans to consumers in 

Georgia." (kl ,-i 11.) 

Defendant Martin A. "Butch" Webb ("Defendant Webb") 

resides in South Dakota. (Am. Campi. ,-i 15.) Defendant 

Webb is Defendant Western Sky's sole owner, executive 

officer, and registered agent. (kl ,-i 16.) Plaintiff alleges 

that Defendant Webb "transacts business in Georgia ... by 

offering, making, and collecting payments on payday loans 

to consumers in Georgia." (kl ,-i 18.) 

Defendant CashCall is a California corporation with its 

principal place of business in Anaheim, California. (Am. 

Campi. ,-i 22.) Plaintiff alleges that Defendant CashCall 

"transacts business in Georgia ... by offering, originating, 

4 
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serv1c1ng, and collecting payments on payday loans to 

consumers in Georgia." (lil ,-i 24.) 

2. Defendants' Business 

According to Plaintiff, Defendant Western Sky makes 

"personal, unsecured loans over the internet to consumers 

in Georgia and throughout the United States." (Am. Campi. 

,-i 28.) Plaintiff alleges that "[c]onsumers apply for small 

loans or payday loans through a call center, [Defendant] 

CashCall's website, or www.westernsky.com." (lil ,-i 29.) 

According to Plaintiff, Defendant CashCall "provides 

website hosting and support services for [Defendant] 

Western Sky," and "reimburses [Defendant] Western Sky for 

all costs of maintenance, repair and/or update costs 

associated with [Defendant] Western Sky's server." (Am. 

5 

Case 4:14-cv-00024-HLM   Document 25   Filed 04/28/14   Page 5 of 79
Case 0:14-cv-60292-RSR   Document 23-3   Entered on FLSD Docket 05/16/2014   Page 6 of 80



A072A 

(Rev.8/8 

Compl. 1J 30.) According to Plaintiff, Defendant CashCall 

"reimburses [Defendant] Western Sky for its office, 

personnel, and postage and provides [Defendant] Western 

Sky with a toll free telephone and fax number." (kl 1J 31.) 

Defendant CashCall also allegedly "provides an array of 

marketing services to [Defendant] Western Sky, including 

but not limited to creating and distributing print, internet, 

television, and radio advertisements and other promotional 

materials." (kl 1J 32.) 

Once an application for a loan is received, Defendant 

CashCall "reviews the application for underwriting 

requirements." (Am. Compl.1J 33.) Once the application is 

approved, "[Defendant] Western Sky executes a promissory 

note and debits a so-called 'Reserve Account' to fund the 

6 
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promissory note." 34.) According to Plaintiff, "[t]he 

Reserve Account is a demand-deposit bank account set up 

in the name of [Defendant] Western Sky which carries a 

balance equal to the full value of two days[' worth of] 

promissory notes calculated on the previous month's daily 

average." (kl 35.) Under Defendants' agreement, 

Defendant CashCall must "set up, fund, and maintain the 

balance in the Reserve Account," and "[t]he initial balance 

in the Reserve Account must be $100,000." 36.) 

According to Plaintiff, "[a]fter a loan is funded, 

[Defendant] CashCall is obligated by agreement to 

purchase the promissory note from [Defendant] Western 

Sky." (Am. 37.) Defendants' agreement "provides 

that [Defendant] Western Sky can debit the Reserve 

7 
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Account in payment for these purchased promissory notes 

at the end of every business day." 38.) Although 

"[t]he timeframe for when the purchase occurs is not 

specified in any agreement," Plaintiff alleges that "consumer 

complaints indicate that [Defendant] CashCall generally 

makes contact with the consumer within one business day 

of the consumer filing an application for the small loan or 

payday loan." 39.) Defendant Western Sky does not 

accept consumer payments for the notes. 40.) 

According to Plaintiff, "[a]s compensation for services 

provided, [Defendant] Western Sky pays [Defendant] 

CashCall 2.02°/o of the face value of each approved and 

executed loan transaction plus any additional charges with 

a net minimum payment of $100,000 per month." (Am. 

8 
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Com pl. 1} 41.) Plaintiff also alleges that "in consideration for 

the terms of the agreement setting up the Reserve Account, 

[Defendant] CashCall agrees to pay [Defendant] Western 

Sky 5.145o/o of the face value of each approved and 

executed loan credit extension and/or renewal." (kl 1} 42.) 

Defendant CashCall also "pays [Defendant] Western Sky a 

minimum monthly administration fee of $10,000." (kl 1} 43.) 

According to Plaintiff, under Defendants' agreement, 

Defendant CashCall "agrees to indemnify [Defendant] 

Western Sky for all costs arising or resulting from any and 

all civil, criminal, or administrative claims or actions, 

including but not limited to fines, costs, assessments, and/or 

penalties which may arise in any jurisdiction." (Am. Campi. 

1J 44.) Defendant CashCall also has responsibility "for 

9 
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tracking all consumer complaints regarding these payday 

and small loans and notifying [Defendant] Western Sky of 

these complaints." (kl 1J 45.) 

According to Plaintiff, "Defendants have taken 

substantial steps to conceal this business scheme from 

consumers and state and federal regulators." (Am. Campi. 

1J 46.) Plaintiff contends that Defendant Western Sky "does 

not identify its relationship with [Defendant] CashCall or WS 

Funding on its website or in any marketing materials." (kl 1J 

47.) 

Plaintiff alleges that "[t]he promissory notes identify the 

'lender' as [Defendant] Western Sky with [an] address of 

Timber Lake, South Dakota." (Am. Campi. 1J 48.) Plaintiff 

further contends that "[t]he promissory notes state that the 

10 
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loan agreement is subject solely to the exclusive laws and 

jurisdiction of the Cheyenne River Sioux Tribe, Cheyenne 

River Indian Reservation." (kl 1J 49 (internal quotation 

marks and citation omitted).) 

Plaintiff alleges that although "[Defendant] Western Sky 

holds itself out to the public as a stand alone tribal entity 

which provides small loans and payday loans to 

consumers," that is not the case in reality. (Am. Campi. 1J 

50.) Specifically, Plaintiff alleges that Defendant CashCall: 

( 1) "creates all advertising and marketing materials for 

[Defendant] Western Sky and reimburses [Defendant] 

Western Sky for administrative costs" (id.1{ 50); (2) "reviews 

consumer applications for underwriting requirements" (id.1f 

51 ); (3) "funds the loans" (id. 1J 52); and (4) "services the 

11 
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loans" (id. 53). According to Plaintiff, "[Defendant] 

Western Sky does not receive any payment from 

consumers for the loans." 54.) 

Plaintiff alleges that "[a]fter detailed review of 

[Defendants'] business scheme, the New Hampshire 

Department of Banking concluded that [Defendant] Western 

Sky is nothing more than a front to enable [Defendant] 

CashCall to evade licensure by state agencies and to 

exploit Indian Tribal Sovereign Immunity to shield its 

deceptive business practices from prosecution by state and 

federal regulators." (Am. 55.) Plaintiff contends 

that Defendant Webb is the sole owner and operator of 

Defendant Western Sky, and that Defendant Western Sky 

is Defendant Webb's alter ego. (JJi. 56.) 

12 
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Defendant Western Sky's website "advertises and 

offers a variety of loan products, including loans of $850.00, 

$1,500.00, and $2,600.00." (Am. Campi. 1J 57.) Those 

"loans have annual percentage rates ('APRs') of 

approximately 140% to 343% and initial fees of $75.00 to 

$500.00." (kl 1'[ 58.) The loans require that payments me 

"made in monthly installments, and the length of the loan[s] 

ranges from twelve (12) to forty-seven (47) months." (kl 1J 

59.) 

According to Plaintiff, "Georgia consumers interested 

in obtaining a loan from [Defendant] Western Sky complete 

an online application via [Defendant] Western Sky's website 

or call an advertised toll-free telephone number to apply." 

(Am. Compl.1'[ 60.) Once Defendant Western Sky receives 

13 
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an application, it transfers the application to Defendant 

CashCall for underwriting. (kl 11 61.) Once Defendant 

CashCall approves the application, it "disburses the loan 

funds by electronically transmitting money to the 

consumer's bank account located in Georgia." (kl 1162.) 

According to Plaintiff, "[a]s part of the loan application 

process, Defendants require that Georgia consumers 

authorize Defendants to electronically debit funds from the 

Georgia consumer's bank account for the scheduled 

monthly installment payments, which are then taken from 

the Georgia consumer's same bank account in Georgia." 

(kl 11 63.) Defendant CashCall funds all the loans that 

Defendants offer and make to Georgia consumers. (kl 11 

65.) 

14 
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Defendants are not licensed under the Georgia 

Industrial Loan Act ("GILA") to engage in consumer lending 

in Georgia, and Plaintiff contends that Defendants are not 

exempt from GILA. (Am. Campi. 1J 66.) According to 

Plaintiff, "[t]he interest rates on Defendant's loan products 

exceed the allowable interest rate of 10% that may be 

charged by licensed lenders under GILA." (kl 1J 67.) 

Plaintiff further alleges that Defendants are not banks or 

thrifts chartered under federal law (id. 1J 68), that 

Defendants are not banks chartered under other state's 

laws (id. 1J 69), and that Defendants are not insured by the 

Federal Deposit Insurance Corporation (the "FDIC") (id. 1J 

70). 

15 
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According to Plaintiff, although Defendant Western Sky 

"operates within the boundaries of the Cheyenne River 

Sioux Reservation, [Defendant] Western Sky is not an arm 

of the Sioux Tribe." (Am. 74.) "The Sioux Tribe 

does not have any ownership interest or operating role in 

[Defendant] Western Sky." 75.) According to Plaintiff, 

although Defendant Webb "is a member of the Sioux Tribe," 

Defendant Webb "is not a tribal official and does not operate 

his lending business in any official tribal capacity." 

76.) 

Plaintiff alleges that the transactions at issue "are not 

subject to the Indian Commerce Clause of the United States 

Constitution because they were not made by an Indian 

tribe-they were made by a South Dakota limited liability 

16 
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(LLC) company owned by one person." (Am. 9.) 

Plaintiff further contends that "[a]ll of [Defendant] CashCall's 

operations occur outside of the boundaries of any lands 

currently recognized by the United States government as 

belonging to the Sioux Tribe." 64.) 

Defendants require that consumers applying for loans 

electronically sign a loan agreement titled the "Western Sky 

Consumer Loan Agreement" (the "Loan Agreement"). (Am. 

71.) The Loan Agreement states that Defendant 

Western Sky is the lender for the Loan. (kl) The Loan 

Agreement also provides, in relevant part: 

This Loan Agreement is subject solely to the 
exclusive laws and jurisdiction of the Cheyenne 
River Sioux Tribe, Cheyenne River Indian 
Reservation. By executing this Loan Agreement, 
you, the borrower, hereby acknowledge and 
consent to be bound to the terms of this Loan 

17 
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Agreement, consent to the sole subject matter and 
personal jurisdiction of the Cheyenne River Sioux 
Tribal Court, and that no other state or federal law 
of regulation shall apply to this Loan Agreement, 
its enforcement or interpretation. You also 
expressly agree that this Agreement shall be 
subject to and construed in accordance only with 
the provisions of the laws of the Cheyenne River 
Sioux Tribe, and that no United States state or 
federal law applies to this Agreement. 

(kl 1{ 72.) The Loan Agreement also contains an arbitration 

clause that states, in relevant part, "any dispute you have 

with [Defendant] Western Sky or anyone else under this 

loan agreement will be resolved by binding arbitration ... 

which shall be conducted by the Cheyenne River Sioux 

Tribal Nation by an authorized representative in accordance 

with its consumer dispute rules and the terms of this 

Agreement." (lit 1{ 73.) 

18 
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3. Plaintiff's Loan 

In approximately June 2012, while located in Georgia, 

Plaintiff saw a television advertisement for Defendant 

Western Sky and its website. (Am. Campi. 1J 77.) 

According to Plaintiff he "had recently completed his service 

with the United States Army and was in a financially 

complicated period, so he was interested in the short-term 

loans being advertised by [Defendants]." (kl 1J 78.) 

Using a computer located in Georgia, Plaintiff accessed 

www.westernsky.com and completed and submitted an 

online application for a loan. (Am. Compl.1J 79.) Within ten 

minutes after submitting his online loan application, Plaintiff 

received a phone call from a representative of Defendants 

Western Sky or CashCall who stated that Plaintiff had been 

19 
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approved for a $1 ;000.00 loan. (kl ,-i 80.) The 

representative told Plaintiff "to check his email for a 

document which would request his digital signature." (kl ,-i 

81 . ) Plaintiff received a document titled "Western Sky 

Consumer Loan Agreement" dated June 6, 2012 (the 

"Parnell Loan Agreement"). (kl) 

The Parnell Loan Agreement states, in relevant part: 

[Plaintiff] further agree[s] that you have executed 
the Loan Agreement as if you were physically 
present within the exterior boundaries of the 
Cheyenne River Indian Reservation, a sovereign 
Native American Tribal Nation; and that this Loan 
Agreement is fully performed within the exterior 
boundaries of the Cheyenne River Indian 
Reservation, a sovereign Native American Tribal 
Nation. 

(kl ,-i 82.) The Parnell Loan Agreement stated that Plaintiff 

would receive a $1,000 loan, pay a prepaid 

20 
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finance/origination charge of $500.00, and pay interest of 

149.00 percent per annum. (kl ,-i 83.) The Truth in Lending 

Act Disclosure Statement for the Parnell Loan Agreement 

further states that the annual percentage rate is 232.99 

percent, the finance charge is $3,905.56, and that the total 

payments are $4,905.56. (kl ,-i 84.) The Parnell Loan 

Agreement provided for Plaintiff to make an initial payment 

of $149.00 by July 1, 2012, followed by twenty-four monthly 

payments of $198.19 beginning on August 1, 2012. (kl ,-i 

85.) 

Plaintiff digitally signed the Parnell Loan Agreement. 

(Am. Campi. ,-i 86.) Within seventy-two hours, Plaintiff 

received a $1000.00 direct deposit into his Georgia bank 

account. (kl) 

21 
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In June 2012, Plaintiff received a notice from Defendant 

CashCall indicating that Defendant CashCall was servicing 

the loan, and that Plaintiff should make all his payments to 

Defendant CashCall. (Am. Compl.1[ 87.) Plaintiff made all 

his payments to Defendant CashCall. (kl 1f 88.) 

According to Plaintiff, the Parnell Loan Agreement is 

unconscionable because: (1) its 232.99 percent interest rate 

is usurious (Am. Campi. 1f 128); (2) the choice of law and 

jurisdiction violates Georgia public policy and O.C.G.A. § 

16-17-2(c)(1) (id.); (3) the forum selection clause is 

unconscionable because the selected forum would deprive 

Plaintiff of his day in court (id.); (4) given the amount in 

controversy, arbitration is prohibitively expensive to Plaintiff 

22 
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(id.); and (5) the Parnell Loan Agreement prohibits class 

actions or class-wide arbitration proceedings (id.). 

C. Affidavit of Tawny Lawrence 

Defendant CashCall submitted the Affidavit of Tawny 

Lawrence in support of its Motion to Dismiss. (Aff. of Tawny 

Lawrence (Docket Entry No. 18-5).) In that Affidavit, Ms. 

Lawrence states that Defendant Webb, a member of the 

Cheyenne River Sioux Tribe, owns Defendant Western Sky. 

3.) According to Ms. Lawrence, Defendant Western 

Sky's offices are located on the Cheyenne River Indian 

Reservation. (kl) Ms. Lawrence further states that "[a]ll 

loan agreements entered into by [Defendant] Western Sky 

with borrowers are explicitly governed by and subject to the 

laws of the Tribe." 4.) 

23 
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According to Ms. Lawrence, Defendant Western Sky 

"consummated these loans within the boundaries of the 

[Cheyenne River Indian] Reservation" and later sold the 

loans to WS Funding, LLC, to be serviced by Defendant 

CashCall. (Lawrence Aff. 5.) Although Defendant 

Western Sky outsourced certain operational functions to 

Defendant CashCall, Ms. Lawrence contends that 

Defendant Western Sky always "set the underwriting criteria 

by which potential borrowers were reviewed and made the 

ultimate decision of whether to extend a loan." (kl) 

According to Ms. Lawrence: 

The critical final steps to accept loan agreements 
and fund loans all occurred on the [Cheyenne 
River Indian] Reservation. This included a final 
auditing review, performed after the borrower has 
completed a loan application by electronically 
signing a loan agreement, to verify that the 
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(kl) 

information provided by the prospective borrower, 
such as regarding employment, was accurate and 
complete. If the information was not accurate or 
complete, the agreement would not be accepted 
and the loan would not be funded. If the 
information was satisfactory to [Defendant] 
Western Sky, [Defendant] Western Sky would 
notify its bank to fund the loan from one of 
[Defendant] Western Sky's bank accounts, none of 
which were located in Georgia. 

II. Motion to Dismiss 

A. General Standards Governing Forum-Selection 
Clauses 

"[T]he appropriate way to enforce a forum-selection 

clause pointing to a state or foreign forum is through the 

doctrine of forum non conveniens." Atlantic Marine Constr. 

Co. v. U.S. Dist. Ct. for the W. Dist. of Tex., 134 S. Ct. 568, 

580 (2013). "[C]ourts should evaluate a forum-selection 

25 
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clause pointing to a nonfederal forum in the same way that 

they evaluate a forum-selection clause pointing to a federal 

forum." kl 

Where the parties' contract contains a valid forum 

selection clause, a court must adjust its analysis in three 

ways. Atl. Marine Constr. Co., 134 S. Ct. at 581. "First, the 

plaintiffs choice of forum merits no weight." kl "Rather, as 

the party defying the forum-selection clause, the plaintiff 

bears the burden of establishing that transfer to the forum 

for which the parties bargained is unwarranted." kl 

"Second, a court evaluating a ... motion to transfer 

based on a forum-selection clause should not consider 

arguments about the parties' private interests." Atl. Marine 

Constr. Co., 134 S. Ct. at 582. "When parties agree to a 

26 
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forum-selection clause, they waive the right to challenge the 

preselected forum as inconvenient or less convenient for 

themselves or their witnesses, or for their pursuit of the 

litigation." kl "A court ordinarily must deem the private-

interest factors to weigh entirely in favor of the preselected 

forum." kl Consequently, "a district court may consider 

arguments about public-interest factors only." kl 

"Third, when a party bound by a forum-selection clause 

flouts its contractual obligation and files suit in a different 

forum, a ... transfer of venue will not carry with it the 

original venue's choice-of-law rules." Atl. Marine Constr. 

Co., 134 S. Ct. at 582. In some situations, this factor "may 

affect public-interest considerations." kl 
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"[T]he same standards should apply to motions to 

dismiss for forum non conveniens in cases involving valid 

forum-selection clauses pointing to state or foreign forums." 

Atl. Marine Constr. Co., 134 S. Ct. at 583 n.8. "[F]ederal 

law ... must be applied to determine the effect of forum 

selection clauses." Stewart Org., Inc. v. Ricoh Corp., 810 

F .2d 1066, 1068 (11th Cir. 1987).1 

"[A] forum selection clause is prima facie valid and 

should be enforced unless enforcement is shown by the 

resisting party to be unreasonable under the 

circumstances." Kostelac v. Allianz Global Corp. & 

Specialty AG, 517 F. App'x 670, 675 (11th Cir. 2013) 

1The Court consequently need not, and does not, address 
Plaintiff's contention that the forum selection clause violates 
Georgia law. 

28 
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(internal quotation marks and citation omitted) (per curiam). 

"Forum-selection clauses will be enforced unless the plaintiff 

makes a strong showing that ( 1) their formation was 

induced by fraud or overreaching; (2) the plaintiff effectively 

would be deprived of its day in court because of the 

inconvenience or unfairness of the chosen forum; (3) the 

fundamental unfairness of the chosen law would deprive the 

plaintiff of a remedy; or ( 4) enforcement of the provisions 

would contravene a strong public policy." lit (internal 

quotation marks and citation omitted). "In the context of 

non-negotiated forum-selection clauses, the fundamental 

fairness inquiry may be broader." Liles v. Ginn-LA West 

End, Ltd., 631F.3d1242, 1254 n.19 (11th Cir. 2011). "For 

example, forum-selection clauses contained in form 

29 
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passage contracts may be unenforceable if they are the 

product of a bad-faith motive such as a means of 

discouraging cruise passengers from pursuing legitimate 

claims." tlL (internal quotation marks and citation omitted). 

When determining whether a forum-selection clause is 

invalid based on fraud and overreaching, the Court first 

determines whether the clause was negotiated. Kostelac, 

517 F. App'x at 676. A party seeking to avoid a forum-

selection clause based on fraud "must specifically allege 

that the forum selection clause was included in the 

agreement because of fraud." Xena lnvs., Ltd. v. Magnum 

Fund Mgmt. Ltd., 726 F.3d 1278, 1285 (11th Cir. 2013). 

"The burden is on the party resisting the enforcement of a 

forum selection clause to establish fraud or inequitable 
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conduct sufficient to bar enforcement of the clause." 

Cornett v. Carrithers, 465 F. App'x 841, 843 (11th Cir. 2012) 

(per curiam ). 

To avoid a forum-selection clause based on 

inconvenience or unfairness of the chosen forum, "a plaintiff 

must show that litigating in the contractual forum will be so 

gravely difficult and inconvenient that he will for all practical 

purposes be deprived of his day in court." Rucker v. Oasis 

Legal Fin., LLC, 632 F.3d 1231, 1237 (11th Cir. 2011) 

(internal quotation marks and citation omitted). A chosen 

forum will deprive a plaintiff of a remedy if "the nature of the 

other forum's law which the clause would require to be 

applied would necessarily preclude recovery for the 

plaintiff." Fred Lurie Assocs., Inc. v. Global Alliance 
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Logistics, Inc., 453 F. Supp. 2d 1351, 1355 (S.D. Fla. June 

26, 2006). 

B. Whether the Forum-Selection Clause in this 
Case is Valid 

Defendant argues that the Court must dismiss this case 

based on the Parnell Loan Agreement's forum-selection 

clause. For the following reasons, the Court rejects that 

argument and finds that the forum-selection clause 1s 

unenforceable. 

1. Fraud or Overreaching 

First, Plaintiff has made a sufficient showing that the 

forum-selection clause was included in the Parnell Loan 

Agreement as a result of fraud and overreaching. 2 As an 

2The Court interprets Plaintiff's challenge as an attack on the 
forum selection clause itself, not merely an attack on the Parnell 
Loan Agreement as a whole. 
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initial matter, the forum-selection clause is not the product 

of arms' -length negotiations. Defendants themselves 

placed the forum-selection clause into the Parnell Loan 

Agreement and instructed Plaintiff to sign it in order to 

receive his loan. 

Moreover, the factual background statements set forth 

in the Parnell Loan Agreement are blatantly false, including 

the contentions that Plaintiff executed the Loan Agreement 

as if Plaintiff "were physically present within the exterior 

boundaries of the Cheyenne River Indian Reservation, a 

sovereign Native American Tribal Nation" and the 

contention that the Agreement was "fully performed within 

the exterior boundaries of the Cheyenne River Indian 

Reservation, a sovereign Native American Tribal Nation." 

33 
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(Mot. Dismiss Ex. A (Docket Entry No. 2-2). )3 Plaintiff's 

Complaint alleges that the advertisements for the loans 

occurred in Georgia, Plaintiff applied for the loan via his 

computer located in Georgia, and the money transfers 

occurred between Plaintiff in Georgia and Defendants in 

California and South Dakota. 

Third, it is clearly apparent that Defendants included 

the forum-selection clause in the Parnell Loan Agreement 

in bad faith--as a means of discouraging borrowers from 

pursuing legitimate claims or as a means to escape 

3Ms. Lawrence's affidavit does not warrant changing this 
conclusion. Clearly, Plaintiff was not physically present inside the 
boundaries of the Cheyenne River Sioux Indian Reservation when 
he executed the agreement. Moreover, even if Defendant Western 
Sky performed some review activity within the Cheyenne River 
Indian Reservation before accepting the loan, it is far from clear 
that the Cheyenne River Sioux Indian Reservation would be the 
place where the agreement was made. 

34 
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regulation by state agencies. Liles, 631 F.3d at 1254 n.19. 

Indeed, the New Hampshire Banking Department observed: 

"[l]t appears that [Defendant] Western Sky is nothing more 

than a front to enable [Defendant] CashCall to evade 

licensure by state agencies and to exploit Indian Tribal_ 

Sovereign Immunity to shield its deceptive business 

practices from prosecution by state and federal regulators." 

(Am. Compl. Ex. B at 5.) The Court declines to reward 

Defendants' efforts. 

For the reasons discussed above, the Court finds that 

the forum-selection clause is unenforceable based on fraud 

and overreaching. The Court consequently declines to 

enforce the forum-selection clause. 
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2. Chosen Forum 

Alternatively, the Court finds that the forum-selection 

clause is unenforceable based on inconvenience and 

unfairness of the chosen forum. Defendants have selected 

the Cheyenne River Sioux Tribal Court as the proper forum 

for all disputes arising out of Loan Agreements. As 

discussed infra, that forum is, for all practical intents and 

purposes, unavailable to Plaintiff because the Cheyenne 

River Sioux Tribal Court would not have jurisdiction to 

entertain this dispute. 

Native American "tribes do not, as a general matter, 

possess authority over non-Indians who come within their 

borders." Plains Commerce Bank v. Long Family Land & 

Cattle Co., 554 U.S. 316, 328 (2008); see also Montana v. 
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United States, 450 U.S. 544, 565 (1981) ("[T]he inherent 

sovereign powers of an Indian tribe do not extend to the 

activities of nonmembers of the tribe."). Two exceptions 

exist to this rule and provide "circumstances in which tribes 

may exercise civil jurisdiction over non-Indians on their 

reservations, even on non-Indian fee lands." Plains 

Commerce Bank, 554 U.S. at 329 (internal quotation marks 

and citation omitted). First, "[a] tribe may regulate, through 

taxation, licensing, or other means, the activities of 

nonmembers who enter consensual relationships with the 

tribe or its members, through commercial dealing, contracts, 

leases, or other arrangements." Montana, 450 U.S. at 565. 

Second, "[a] tribe may also retain inherent power to exercise 

civil authority over the conduct of non-Indians on fee lands 

37 
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within its reservation when that conduct threatens or has 

some direct effect on the political integrity, the economic 

security, or the health or welfare of the tribe." kl at 566. 

Those "exceptions concern regulation of the activities of 

nonmembers or the conduct of non-Indians on fee land." 

Plains Commerce Bank, 554 U.S. at 330 (internal quotation 

marks omitted). The "exceptions are limited ones, and 

cannot be construed in a manner that would swallow the 

rule, or severely shrink it." kl (internal quotation marks and 

citations omitted). Indeed, "efforts by a tribe to regulate 

nonmembers, especially on non-Indian fee land, are 

presumptively invalid." kl (internal quotation marks and 

citation omitted); see also Phillip Morris USA, Inc. v. King 

Mountain Tobacco Company, 569 F.3d 932, 938 (9th Cir. 
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2009) ("Outside of [the] two exceptions, ... the tribes' 

inherent sovereignty does not give them jurisdiction to 

regulate the activities of nonmembers."). 

The United States Court of Appeals for the Ninth Circuit 

explained: 

As a general rule, tribes do not have jurisdiction, 
either legislative or adjudicative, over 
nonmembers, and tribal courts are not courts of 
general jurisdiction. Nevertheless, stemming from 
their inherent sovereignty, tribes do have 
legislative jurisdiction within the two Montana 
exceptions. The Montana framework is applicable 
to tribal adjudicative jurisdiction, which extends no 
further than the Montana exceptions. 

Philip Morris USA, Inc., 569 F.3d at 939. 

The Court finds that the first Montana exception does 

not apply here. As previously noted, notwithstanding 

Defendant CashCall's arguments to the contrary, the events 
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at issue clearly did not occur on the Cheyenne River Indian 

Reservation, and Plaintiff did not engage in activity on the 

reservation. Moreover, Plaintiff and the corporate entities 

of Defendants Western Sky and CashCall are not members 

of the Cheyenne River Sioux Tribe. At best, only Defendant 

Webb is a member of the Cheyenne River Sioux Tribe, and 

he simply is a member of Defendant Western Sky, a limited 

liability company. 4 Further, given Plaintiff's allegations, it is 

4The Court finds unpersuasive Defendant CashCall's 
contention that "as a result of sharing their owners' identities, 
Indian-owned companies also enjoy the privileges of tribal 
membership." (Br. Supp. Mot. Dismiss (Docket Entry No. 18-1) at 
22.) All of the cases that Defendant CashCall cited in its initial brief 
in support of that contention involve tax immunity, which is a 
completely different issue from the contract claim presented in this 
case. See Pourier v. S.D. Dep't of Revenue, 658 N.W.2d 395, 404 
(S.D. 2003) ("[A] corporation owned by the tribe or an enrolled tribal 
member residing on the Indian reservation and doing business on 
the reservation for the benefit of reservation Indians is an enrolled 
member for the purpose of protecting tax immunity."), aff'd in part. 
vacated in part on other grounds, 674 N.W.2d 314 (S.D. 2004); see 
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apparent that Defendant Webb did not act on behalf of the 

tribe. Moreover, even if Plaintiff had some consensual 

contacts with the Cheyenne River Sioux Tribe, the mere 

existence of those contacts would not give rise to 

jurisdiction in the Cheyenne River Sioux Tribal Court. 

See Phillip Morris USA, Inc., 569 F.3d at 942 ("The mere 

fact that a nonmember has some consensual commercial 

contacts with a tribe does not mean that the tribe has 

jurisdiction over all suits involving that nonmember, or even 

also Confederated Tribes of Chehalis Reservation v. Thurston 
Cnty. Bd. of Equalization, 724 F.3d 1153, 1157 (9th Cir. 2013) 
(finding that question of immunity from county property tax 
assessments did not turn on Indian tribe's decision to transfer 
ownership of lodge to limited liability company owned in part by the 
tribe). To the extent that Defendant CashCall relies on Heldt v. 
Payday Financial. LLC, No. Civ. 13-3023-RAL, 2014 WL 1330924 
(D.S.D. Mar. 31, 2014) in support of its contention that tribal court 
jurisdiction exists, the Heldt court itself was skeptical concerning 
whether a limited liability company could enjoy the privileges of 
tribal membership. 2014 WL 1330924, at *12. 
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over all such suits that arise within the reservation; the suit 

must also arise out of those consensual contacts."). Finally, 

although the Court recognizes that "tribal laws may be fairly 

imposed on nonmembers if the nonmember consents, 

either expressly or through his or her actions," the Court 

finds that any alleged consent by Plaintiff was invalid. 

Grand Canyon Skywalk Dev., LLC v. 'Sa' Nyu Wa Inc., 715 

F.3d 1196, 1206 (9th Cir. 2013); see also Tamiami 

Partners, Ltd. v. Miccosukee Tribe of Indians of Fla., 999 

F.2d 503, 508 (11th Cir. 1993) (stating that waiver cannot 

grant jurisdiction where it otherwise would not exist). Under 

those circumstances, the Cheyenne River Sioux Tribe 

cannot exercise jurisdiction over Plaintiff under the first 

Montana exception. 
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Nothing indicates that the second Montana exception 

would apply in this case. Indeed, Defendant CashCall 

cannot credibly argue that any conduct by Plaintiff threatens 

or directly affects the political integrity, economic security, 

or health or welfare of the Cheyenne River Sioux Tribe. 

Under those circumstances, the Court finds that the second 

Montana exception does not apply. See Philip Morris USA, 

Inc., 569 F.3d at 943 ("[T]he second exception envisions 

situations where the conduct of the nonmember poses a 

direct threat to tribal sovereignty."). 

For the reasons discussed above, the Cheyenne River 

Sioux Tribal Court would not have jurisdiction to entertain 

this action. That court consequently is not an available 
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forum. 5 The Court therefore finds that the forum-selection 

clause in the Parnell Loan Agreement is unenforceable. 6 

5Defendant CashCall argues that the tribal exhaustion doctrine 
applies here, and that the Court consequently must permit the 
Cheyenne River Sioux Tribal Court to determine whether it has 
jurisdiction to entertain this case. (Br. Supp. Mot. Dismiss at 21.) 
That doctrine, however, applies only when a party raises a 
colorable claim that the tribal courts have jurisdiction. Atwood v. 
Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 (9th Cir. 
2008). For the reasons previously discussed, Defendant CashCall 
has not raised a colorable claim of tribal jurisdiction. The Court 
consequently rejects this argument. 

The Court acknowledges that Heldt, which involved a similar 
lawsuit against Defendants, concluded that tribal court exhaustion 
could apply even though the court in Heldt was skeptical about the 
existence of tribal court jurisdiction. Heldt, 2014 WL 1330924, at 
*14-15. The court in Heldt stayed that action and held it in 
abeyance "with a directive that the Defendants file a tribal court 
action within thirty (30) days hereof to present for tribal court 
exhaustion the question of whether trial court jurisdiction exists 
over the Plaintiffs." kl at *14. Here, Defendants have not offered 
to file a tribal court action to determine jurisdiction, and the Court 
consequently declines to consider that alternative. 

6Defendant CashCall points to an opinion from the United 
States District Court for the Eastern District of North Carolina to 
support its claim that the forum selection clause is valid. Spuller v. 
CashCall. Inc., No. 5:13-CV-806-D (E.D.N.C. Mar. 5, 2014) 
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C. Forum Non Conveniens 

Defendant CashCall seeks to enforce the forum-

selection clause under the doctrine of forum non 

conveniens. For the reasons discussed supra Part 11.B., the 

Court finds that the forum-selection clause is invalid. 

However, even if the Parnell Loan Agreement contained a 

valid forum-selection clause, the Court would decline to 

enforce the forum-selection clause under the doctrine of 

forum non conveniens. 

(attached as Ex. 1 to the Motion to Dismiss (Docket Entry No. 18-
2)). With all due respect to the Spuller court, Spuller does not 
provide a thorough analysis of the various doctrines at issue in this 
case. The Court consequently finds Spuller unpersuasive and 
declines to follow it. 
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1. General Standards 

"A federal court has discretion to dismiss a case on the 

ground of forum non conveniens when an alternative forum 

has jurisdiction to hear [the] case, and ... trial in the chosen 

forum would establish ... oppressiveness and vexation to 

a defendant . . . out of all proportion to plaintiffs 

convenience, or ... the chosen forum [is] inappropriate 

because of considerations affecting the court's own 

administrative and legal problems." Sinochem lnt'I Co. Ltd. 

v. Maylasia lnt'I Shipping Corp., 549 U.S. 422, 429 (2007) 

(alterations in original) (internal quotation marks and citation 

omitted). "Dismissal for forum non conveniens reflects a 

court's assessment of a range of considerations, most 

notably the convenience to the parties and the practical 
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difficulties that can attend the adjudication of a dispute in a 

certain locality." kl (internal quotation marks and citation 

omitted). Under the forum non conveniens doctrine, 

[d]ismissal is appropriate when an alternative forum has 

jurisdiction to hear a case, and when trial in the chosen 

forum would establish oppressiveness and vexation to a 

defendant out of all proportion to plaintiff's convenience, or 

when the chosen forum is inappropriate because of 

considerations affecting the court's own administrative and 

legal problems." Mclane v. Marriott lnt'I, Inc., 547 F. App'x 

950, 953 (11th Cir. 2013) (per curiam) (internal ·quotation 

marks and citation omitted). Generally, the party seeking 

dismissal bears "the burden of persuasion as to all elements 

of a forum non conveniens motion." kl (internal quotation 
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marks and citation omitted). "To meet this burden, the 

defendant must demonstrate that ( 1) an adequate 

alternative forum is available, (2) the public and private 

factors weigh in favor of dismissal, and (3) the plaintiff can 

reinstate his suit in the alternative forum without undue 

inconvenience or prejudice." kl (internal quotation marks 

and citation omitted). 

"An alternative forum is available to the plaintiff when 

the foreign court can assert jurisdiction over the litigation 

sought to be transferred." Leon v. Millon Air, Inc., 251 F.3d 

1305, 1311 (11th Cir. 2001) (internal quotation marks and 

citation omitted). "Generally, a defendant satisfies [this 

requirement] by showing that it is amenable to process in 

the other jurisdiction." Republic of Panama v. BCCI 
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Holdings (Luxembourg) S.A., 119 F.3d 935, 951 (11th Cir. 

1997) (internal quotation marks and citation omitted). 

"A defendant also bears the burden of proving the 

adequacy of the alternative forum." Leon, 251 F.3d at 1311 

(internal quotation marks and citation omitted). "[T]he 

Supreme Court has noted that dismissal may be improper 

where the remedy provided by the alternative forum is so 

clearly inadequate or unsatisfactory that it is no remedy at 

all." kl (internal quotation marks and citation omitted). 

"Courts have been strict about requiring that defendants 

demonstrate that the alternative forum offers at least some 

relief." kl "However, [a]n adequate forum need not be a 

perfect forum, and courts have not always required that 

defendants do much to refute allegations of partiality and 
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inefficiency in the alternative forum." kl (alteration in 

original) (internal quotation marks and citation omitted). 

"[W]hile [s]ome inconvenience to litigants does not indicate 

that a forum is inadequate, courts have said that extreme 

amounts of partiality or inefficiency may render the 

alternative forum inadequate." kl (second alteration in 

original) (internal quotation marks and citation omitted). 

Public interest factors relating to a forum non 

conveniens motion include: "(1) the administrative 

difficulties flowing from court congestion; (2) the local 

interest in having localized controversies decided at home; 

(3) the interest in having the trial of a diversity case in a 

forum that is at home with the law that must govern the 

action; (4) the avoidance of unnecessary problems in 
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conflict of laws, or in the application of foreign law; and (5) 

the unfairness of burdening citizens in an unrelated forum 

with jury duty." Mclane, 54 7 F. App'x at 958 (internal 

quotation marks and citation omitted). 

Although it is not a dispositive factor, "[t]he need to 

apply foreign law ... also favors dismissal." Mclane, 54 7 

F. App'x at 959 (alterations in original) (internal quotation 

marks and citation omitted); see also Membreno v. Costa 

Crociere S.P.A., 425 F.3d 932, 937-38 (11th Cir. 2005) 

("The need to apply foreign law is a public-interest factor 

that mitigates strongly in favor of dismissal."). 

2. Application to This Case 

For the reasons set forth supra Part 11.B., the Cheyenne 

River Sioux Tribal Court is not an adequate alternative 
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forum and is not available. As previously discussed, the 

Cheyenne River Sioux Tribal Court would not have 

jurisdiction to entertain this action. Consequently, the 

Cheyenne River Sioux Tribal Court is not an adequate, 

available alternative forum to which the Court may transfer 

this case. The Court therefore declines to dismiss this 

action based on forum non conveniens. 

Ill. Motion to Compel 

Alternatively, Defendant CashCall seeks an Order 

compelling arbitration. The Court first sets forth the 

arbitration provision contained in the Parnell Loan 

Agreement, and then addresses whether this action is 

subject to arbitration. 
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A. Arbitration Provision 

The Parnell Loan Agreement states, in relevant part: 

PLEASE READ THIS PROVISION OF THE 
AGREEMENT CAREFULLY. Unless you exercise 
your right to opt-out of arbitration in the manner 
described below, any dispute you have with 
[Defendant] Western Sky or anyone else under 
this loan agreement will be resolved by binding 
arbitration. Arbitration replaces the right to go to 
court, including the right to have a jury, to engage 
in discovery (except as may be provided in the 
arbitration rules), and to participate in a class 
action or similar proceeding. In Arbitration, a 
dispute is resolved by an arbitrator instead of a 
judge or jury. Arbitration procedures are simpler 
and more limited than court procedures. Any 
Arbitration will be limited to the dispute between 
yourself and the holder of the Note and will not be 
part of a class-wide or consolidated arbitration 
proceeding. 

Agreement to Arbitrate. You agree that any 
Dispute, except as provided below, will be 
resolved by Arbitration, which shall be conducted 
by the Cheyenne River Sioux Tribal Nation by an 
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authorized representative in accordance with its 
consumer dispute rules and the terms of this 
Agreement. 

Arbitration Defined. Arbitration is a means of 
having an independent third party resolve a 
Dispute. A "Dispute" is any controversy or claim 
between you and [Defendant] Western Sky or the 
holder or servicer of the Note. The term Dispute 
is to be given its broadest possible meaning and 
includes, without limitation, all claims or demands 
(whether past, present, or future, including events 
that occurred prior to the opening of this Account), 
based on any legal or equitable theory (tort, 
contract, or otherwise), and regardless of the type 
of relief sought (i.e. money, injunctive relief, or 
declaratory relief). A Dispute includes, by way of 
example and without limitation, any claim based 
upon marketing or solicitations to obtain the loan 
and the handling or servicing of my account 
whether such Dispute is based on a tribal, federal 
or state constitution, statute, ordinance, regulation, 
or common law, and including any issue 
concerning the validity, enforceability, or scope of 
this loan or the Arbitration agreement. For 
purposes of this Arbitration agreement, the term 
"the holder" shall include [Defendant] Western Sky 
or the then-current note holder's employees, 
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.... , 

officers, directors, attorneys, affiliated companies, 
predecessors, and assigns, as well as any 
marketing, serv1c1ng, and collection 
representatives and agents. 

Choice of Arbitrator. Any party to a dispute, 
including a Holder or its related third parties, may 
send the other party written notice by certified mail 
return receipt requested at the address appearing 
at the top of this Agreement of their intent to 
arbitrate and setting forth the subject of the 
dispute along with the relief requested, even if a 
lawsuit has been filed. Regardless of who 
demands arbitration, you shall have the right to 
select any of the following arbitration organizations 
to administer the arbitration: the American 
Arbitration Association ... ; JAMS ... ; or an 
arbitration organization agreed upon by you and 
the other parties to the Dispute. The arbitration 
will be governed by the chosen arbitration 
organization's rules and procedures applicable to 
consumer disputes, to the extent that those rules 
and procedures do not contradict either the law of 
the Cheyenne River Sioux Tribe or the express 
terms of this Agreement to Arbitrate, including the 
limitations on the Arbitrator below. The party 
receiving notice of Arbitration will respond in 
writing by certified mail return receipt requested 
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within twenty (20) days. You understand that if 
you demand Arbitration, you must inform us of 
your demand and of the arbitration organization 
you have selected. You also understand that if 
you fail to notify us, then we have the right to 
select the arbitration organization. Any arbitration 
under this Agreement may be conducted either on 
tribal land or within thirty miles of your residence, 
at your choice, provided that this accommodation 
for you shall not be construed in any way (a) as a 
relinquishment or waiver of the Cheyenne River 
Sioux Tribe's sovereign status or immunity, or (b) 
to allow for the application of any law other than 
the law of the Cheyenne River Sioux Tribe of 
Indians to this Agreement. 

Cost of Arbitration. We will pay the filing fee and 
any costs or fees charged by the arbitrator 
regardless of which party initiates the Arbitration. 
Except where otherwise provided by the law of the 
Cheyenne River Sioux Tribal Nation, each party 
will be responsible for its own attorneys' fees and 
other expenses. Unless prohibited by law, the 
arbitrator may award fees, costs, and reasonable 
attorneys' fees to the party who substantially 
prevails in the Arbitration. 
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Waiver of Rights. YOU HEREBY AGREE THAT 
YOU ARE WAIVING YOUR RIGHT TO A JURY 
TRIAL, TO HAVE A COURT DECIDE YOUR 
DISPUTE, TO PARTICIPATE IN A CLASS 
ACTION LAWSUIT, AND TO CERTAIN 
DISCOVERY AND OTHER PROCEDURES THAT 
ARE AVAILABLE IN A LAWSUIT. The arbitrator 
has the ability to award all remedies available by 
statute, at law, or in equity to the prevailing party, 
except that the parties agree that the arbitrator has 
no authority to conduct class-wide proceedings 
and will be restricted to resolving the individual 
disputes between the parties. The validity, effect, 
and enforceability of this waiver of class action 
lawsuit and class-wide Arbitration is to be 
determined solely by a court of competent 
jurisdiction located within the Cheyenne River[] 
Sioux Tribal Nation, and not by the arbitrator. If 
the court refuses to enforce the class-wide 
Arbitration waiver, or if the arbitrator fails or 
refuses to enforce the waiver of class-wide 
Arbitration, the parties agree that the Dispute will 
proceed in tribal court and will be decided by a 
tribal court judge, sitting without a jury, under 
applicable court rules and procedures. 

Applicable Law and Judicial Review. THIS 
ARBITRATION PROVISION IS MADE 
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PURSUANT TO A TRANSACTION INVOLVING 
THE INDIAN COMMERCE CLAUSE OF THE 
CONSTITUTION OF THE UNITED STATES OF 
AMERICA, AND SHALL BE GOVERNED BY THE 
LAW OF THE CHEYENNE RIVER SIOUX TRIBE. 
The arbitrator will apply the laws of the Cheyenne 
River Sioux Tribal Nation and the terms of this 
Agreement. The arbitrator must apply the terms of 
this Arbitration agreement, including without 
limitation the waiver of class-wide Arbitration. The 
arbitrator will make written findings and the 
arbitrator's award may be filed in the Cheyenne 
River Sioux Tribal Court, which has jurisdiction in 
this matter. The Arbitration award will be 
supported by substantial evidence and must be 
consistent with this Agreement and applicable law 
or may be set aside by a court upon judicial 
review. 

Small Claims Exception. All parties, including 
related third parties, shall retain the right to seek 
adjudication in a small claims tribunal in the 
Cheyenne River Sioux Tribal Small Claims Court 
for disputes within the scope of such tribunal's 
jurisdiction. Any dispute, which cannot be 
adjudicated within the jurisdiction of a small claims 
tribunal, shall be resolved by binding arbitration. 
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Any appeal of a judgment from a small claims 
tribunal shall be resolved by binding arbitration. 

Other Provisions. This Arbitration provision will 
survive (i) termination or changes in this 
Agreement, the Account, or the relationship 
between us concerning the Account; (ii) the 
bankruptcy of any party; and (iii) any transfer, sale 
or assignment of my Note, or any amounts owed 
on my account, to any other person or entity. This 
Arbitration provision benefits and is binding upon 
You, your respective heirs, successors and 
assigns. It also benefits and is binding upon us, 
our successors and assigns, and related third 
parties. The Arbitration Provision continues in full 
force and effect, even if your obligations have 
been paid or discharged through bankruptcy. The 
Arbitration Provision survives any termination, 
amendment, expiration, or performance of any 
transaction between you and us and continues in 
full force and effect unless you and we otherwise 
agree in writing. If any of this Arbitration Provision 
is held invalid, the remainder shall remain in effect. 

Right to Opt Out. If you do not wish your account 
to be subject to this Arbitration Agreement, you 
must advise us in writing ... , or via e-mail. ... 
You must clearly print or type your name and 
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account number and state that you reject 
Arbitration. You must give written notice; it is not 
sufficient to telephone us. We must receive your 
letter or e-mail within sixty (60) days after the date 
your loan funds [sic] or your rejection of Arbitration 
will not be effective. In the event you opt out of 
Arbitration, any disputes hereunder shall 
nonetheless be governed under the laws of the 
Cheyenne River Sioux Tribal Nation. 

(Parnell Loan Agreement at 3-5 (emphasis and 

capitalization in original).) 

B. Applicable Law 

The Federal Arbitration Act, 9 U.S.C. § 1, et seq. (the 

"FAA") generally governs a motion to compel arbitration. 9 

U.S.C. § 2 provides: 

A written provision in any maritime transaction or 
a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy 
thereafter arising out of such contract or 
transaction, or the refusal to perform the whole or 
any part thereof, or an agreement in writing to 
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submit to arbitration an existing controversy 
arising out of such a contract, transaction, or 
refusal, shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at 
law or in equity for the revocation of any contract. 

9 U.S.C. § 2. 

Courts must conduct a two-step inquiry when deciding 

whether to compel arbitration. Klay v. All Defendants, 389 

F.3d 1191, 1200 (11th Cir. 2004). First, the Court must 

determine whether the parties agreed to arbitrate the 

dispute. kl The Court must make that determination '"by 

applying the federal substantive law of arbitrability, 

applicable to any arbitration agreement within the coverage 

of the [FAA]."' kl (alteration in original) (quoting Mitsubishi 

Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 

614, 626 (1985)). The Court also must undertake that 
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inquiry "against the background of a 'liberal federal policy 

favoring arbitration agreements."' kl (quoting Moses H. 

Cone Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 

(1983)). The United States Court of Appeals for the 

Eleventh Circuit, however, has cautioned that "arbitration is 

a matter of contract [and] the FAA's strong proarbitration 

policy only applies to disputes that the parties have agreed 

to arbitrate." kl 

Second, the Court must determine "whether 'legal 

constraints external to the parties' agreement foreclosed 

arbitration."' Klay, 389 F.3d at 1200 (quoting Mitsubishi 

Motors Corp., 473 U.S. at 628). The party challenging 

enforcement of an arbitration agreement bears the burden 

of establishing a defense to the enforcement of the 
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agreement. lnetianbor v. CashCall. Inc., 923 F. Supp. 2d 

1358, 1362 (S.D. Fla. Feb. 15, 2013). 

The FAA generally governs the validity of an arbitration 

agreement; however, state law generally governs whether 

an enforceable contract or agreement to arbitrate exists. 

Caley v. Gulfstream Aerospace Corp., 428 F.3d 1359, 1368 

(11th Cir. 2005); Honig v. Comcast of Ga. I, LLC, 537 F. 

Supp. 2d 1277, 1283 (N.D. Ga. Jan. 31, 2008). "Thus, in 

determining whether a binding agreement arose between 

the parties, courts apply the contract law of the particular 

state that governs the formation of contracts." Caley, 428 

F .3d at 1368. "[A] court can decline to enforce an 

arbitration agreement under the FAA only if the [party 

opposing arbitration] can point to a generally applicable 
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principle of contract law under which the agreement could 

be revoked." kl at 1371. "If all the provisions of the 

arbitration clause are enforceable, then the court must 

compel arbitration according to the terms of the agreement." 

Terminix lnt'I Co., LP v. Palmer Ranch Ltd. P'ship, 432 F.3d 

1327, 1331 (11th Cir. 2005). 

C. Application to This Case 

As an initial matter, the FAA applies to the arbitration 

provision, because the loan at issue involved interstate 

commerce. See Jenkins v. First Am. Cash Adv. of Ga., 

LLC, 400 F.3d 868, 874-75 (2005) (concluding that payday 

loan transactions involved interstate commerce; 

transactions occurred between Georgia resident and bank 

64 

A072A 

(Rev.8/8 

.... , 

Case 4:14-cv-00024-HLM   Document 25   Filed 04/28/14   Page 64 of 79
Case 0:14-cv-60292-RSR   Document 23-3   Entered on FLSD Docket 05/16/2014   Page 65 of 80



A072A 

(Rev.8/8 

located in South Dakota). 7 The Court further finds that the 

claims set forth in Plaintiff's Amended Complaint constitute 

disputes, as defined within the arbitration provision. 

Consequently, if the arbitration provision is valid, then 

Plaintiff ordinarily would have to proceed to arbitration. 

Plaintiff contends that the choice of law provision in the 

Parnell Loan Agreement is unconscionable and violates 

Georgia law. "In deciding claims of unconscionability, 

Georgia courts generally consider a variety of factors, which 

have been divided into procedural and substantive 

7GILA's provision stating that payday lending does not involve 
interstate commerce does not change that result. Jenkins, 400 
F.3d at 875 n.6 (citing O.C.G.A. § 16-17-1(d).) Instead, "[c]ourts 
determine whether or not interstate commerce exists under the 
FAA on a case-by-case analysis by examining whether the 
transaction in question turns out, in fact, to have involved interstate 
commerce." kl 
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elements." Jenkins, 400 F.3d at 875. "Procedural 

unconscionability addresses the process of making the 

contract, while substantive unconscionability looks to the 

contractual terms themselves." kL (internal quotation marks 

and citation omitted). "Factors relevant to the procedural 

unconscionability inquiry include the bargaining power of the 

parties, the conspicuousness and comprehensibility of the 

contract language, the oppressiveness of the terms, and the 

presence or absence of a meaningful choice." kL at 875-76 

(internal quotation marks and citation omitted). "As for 

substantive unconscionability, courts consider the 

commercial reasonableness of the contract terms, the 

purpose and effect of the terms, the allocation of the risks 
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between the parties, and similar public policy concerns." 

kl at 876 (internal quotation marks and citations omitted). 

"The FAA 'provides a remedy to a party seeking to 

compel compliance with an arbitration agreement."' Jenkins, 

400 F.3d at 876 (quoting Prima Paint Corp. v. Flood & 

Conklin Mfg. Co., 388 U.S. 395, 403 (1967)). "Such a party 

can move the district court for an order compelling 

arbitration." kl "Section four of the FAA instructs the 

district court to grant the motion and order arbitration once 

it is satisfied 'that the making of the agreement for 

arbitration ... is not in issue."' kl (quoting 9 U.S.C. § 4). 

"If, however, the making of the arbitration agreement is in 

question, then the federal court may first adjudicate that 

issue." kl 
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When interpreting Section 4 of the FAA, "the Supreme 

Court has distinguished between claims that challenge the 

contract generally and claims that challenge the arbitration 

provision itself." Jenkins, 400 F.3d at 876. Indeed, in Prima 

Paint, a plaintiff sought to rescind a contract, arguing that it 

was fraudulently induced. Prima Paint, 388 U.S. at 398. 

The defendant attempted to invoke the agreement's 

arbitration clause. kL at 398-99. The Supreme Court 

noted: "[l]f the claim is fraud in the inducement of the 

arbitration clause itself--an issue which goes to the 'making' 

of the agreement to arbitrate--the federal court may proceed 

to adjudicate it. But the statutory language [of the FAA] 

does not permit the federal court to consider claims of fraud 

in the inducement of the contract generally." kl at 403-04. 
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Thus, the Supreme Court held that "in passing upon a § 3 

application for a stay while the parties arbitrate, a federal 

court may consider only issues relating to the making and 

performance of the agreement to arbitrate." kl at 404. 

Consequently, because the plaintiff's fraudulent inducement 

claim related to the underlying contract generally, not to the 

arbitration clause specifically, the arbitrator, rather than the 

federal court, had to resolve that claim. kl at 406. Further, 

the Eleventh Circuit has held that if "'claims of adhesion, 

unconscionability, ... and lack of mutuality of obligation 

pertain to the contract as a whole, and not to the arbitration 

provision alone, then these issues should be resolved in 

arbitration."' Jenkins, 400 F.3d at 877 (quoting Benoay v. 
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Prudential-Bache Secs., Inc., 805 F.2d 1437, 1447 (11th 

Cir. 1986)). 

Here, Plaintiff's arguments concerning 

unconscionability appear to relate to the contract generally, 

not to the arbitration provision itself. Specifically, Plaintiff 

argues that the Parnell Loan Agreement's choice of law 

provision is procedurally and substantively unconscionable. 

(Pl. 's Resp. Mot. Compel (Docket Entry No. at 9-13.) 

Specifically, Plaintiff argues that the interest rate of the 

Parnell Loan Agreement "is clearly not a commercially 

reasonable rate" and that "[t]he purpose and effect of the 

contract terms, namely to avoid the usury rate laws of the 

various states - including Georgia - by masquerading as a 

Tribal Sovereign Nation, demonstrates in and of itself 
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enough substantive unconscionability to set aside this Loan 

Agreement." (kl at 12.) Plaintiff also argues that the 

Parnell Loan Agreement presents public policy concerns, as 

"this Loan Agreement through fraudulent statements that it 

is governed by Cheyenne River Sioux Tribal law (which it 

clearly does not) flies in the face of the very purpose of 

Georgia's Payday Loan Act." (kl (emphasis in original).) 

Those arguments demonstrate that Plaintiff seeks to attack 

the Parnell Loan Agreement as a whole, not simply the 

arbitration provision contained in that agreement. Under 

those circumstances, Plaintiff's arguments are matters for 

the arbitrator to resolve. 

In Jenkins, a plaintiff opposed a motion to compel 

arbitration on similar grounds. Jenkins, 400 F.3d at 880-81. 
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The plaintiff in Jenkins contended that the underlying 

payday loan contracts were illegal and void ab initio, and 

that she consequently should not have to proceed to 

arbitration. kL at 880. The Eleventh Circuit rejected that 

argument, noting that the plaintiff did not "challenge the 

existence of either the payday loan contracts or the 

accompanying Arbitration Agreements; rather she 

challenge[d] the content of the contracts-Le., the rates of 

interest charged in the loan agreements." kt at 882. The 

Eleventh Circuit concluded that the "void ab initio argument, 

which challenges the legality of the payday lending 

transactions, is an issue for the arbitrator, not the court, to 

decide." kt This argument consequently does not 

foreclose arbitration. 
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Plaintiff's arguments relating to the unconscionability of 

the arbitration provision itself, however, fare better. As 

previously discussed, the Cheyenne River Sioux Tribal 

Court would not have subject matter jurisdiction to entertain 

this action. The choice of forum in the arbitration provision 

certainly is an integral part of that provision. See lnetianbor 

v. CashCall, Inc., No. 13-60066-CIV, 2013 WL 1325327, at 

*3-4 (S.D. Fla. Apr. 1, 2013) (concluding that selection of 

Cheyenne River Sioux Tribe as arbitrator was integral to 

agreement to arbitrate). Under those circumstances, the 

failure of the chosen forum precludes arbitration. See id. at 

*1 ("[l]f the choice of forum is an integral part of the 

agreement to arbitrate, rather than an ancillary logistical 

concern, [then] the failure of the chosen forum [will] 
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preclude arbitration." (second and third alterations in 

original) (internal quotation marks and citation omitted)). 

Moreover, other courts have determined that arbitration 

provisions in similar contracts are unenforceable. In 

ltetianbor v. Cash Call, Inc., 962 F. Supp. 2d 1303, 1397 

(S.D. Fla. Aug. 19, 2013), the court declined to enforce a 

similar arbitration provision, noting 

At the August 16, 2013 hearing, CashCall 
conceded that, while the [Cheyenne River Sioux] 
Tribe has rules concerning consumer relations--
e.g. usury statutes--it does not have any consumer 
dispute rules. Without such rules, it is obvious that 
arbitration cannot be conducted in accordance 
with [Tribal] consumer dispute rules as required by 
the arbitration agreement. Accordingly, the Court 
concludes that Plaintiff has provided new evidence 
demonstrating that 1) the arbitral forum does not 
exist, and 2) rules governing the purported forum 
do not exist. 
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kl (second alteration in original) (internal quotation marks 

and footnote omitted). Like the arbitration provision in 

lnetianbor, the arbitration provision in this case provides 

that the arbitration "shall be conducted by the Cheyenne 

River Sioux Tribal Nation by an authorized representative in 

accordance with its consumer dispute rules and the terms 

of this Agreement." (Parnell Loan Agreement at 3-4.) 

Because those consumer dispute rules do not exist, the 

arbitral forum is unavailable, and the arbitration provision is 

unenforceable. 8 

8Defendant CashCall submitted a portion of the Cheyenne 
River Sioux Tribe's Code in connection with its reply in support of 
its Motion to Dismiss. (Docket Entry No. 23-2.) Defendant 
CashCall offers no excuse for its failure to submit that document 
with its initial brief, and the Court consequently does not consider 
it. See Cameron v. Teeberry Logistics. LLC, 920 F. Supp. 2d 1309, 
1312 n.1 (N.D. Ga. Jan. 30, 2013) (declining to consider exhibits 
presented for first time in reply brief); Fassina v. CitiMortgage. Inc., 
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The fact that the arbitration provision in the Parnell 

Loan Agreement may allow the Parties to select the 

American Arbitration Association, JAMS, or another 

arbitration proceeding to administer the arbitration does not 

change this result. That provision is limited by the 

statement that the chosen arbitration organization's rules 

and procedures will apply only "to the extent that those rules 

and procedures do not contradict either the law of the 

Cheyenne River Sioux Tribe or the express terms of this 

Agreement to Arbitrate." (Parnell Loan Agreement at 5.) 

Consequently, it appears that Plaintiff is correct in his 

assertion that the provision does not allow a choice of 

arbitrator--only a choice of an arbitration administrator. 

No. 2:11-CV-2901-RDP, 2012 WL 2577608, at *3 (N.D. Ala. July 2, 
2012) (same). 
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(Resp. Mot. Compel at 19.) Moreover, the Court agrees 

with Plaintiff that "as there is no access to the alleged 

Cheyenne River Sioux Tribal law, there is no way that one 

could determine whether [American Arbitration Association] 

rules or JAMS rules in any way contradict Cheyenne River 

Sioux Tribal law." (kl at 19-20.) Under those 

circumstances, the additional language does not make the 

arbitration provision enforceable. 

Moreover, the United States District Court for the 

Northern District of Illinois made findings of fact indicating 

that the arbitration provision in a similar agreement was 

"merely an attempt to escape otherwise applicable limits on 

interest charges." Jackson v. Payday Financial, LLC, No. 

11 C 9288, slip op. at 6 (N.D. Ill. Aug. 28, 2013). The court 
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noted that "the promise of a meaningful and fairly conducted 

arbitration is a sham and an illusion." kl The Court agrees 

with that reasoning and concludes that the arbitration 

provision at issue is unconscionable. 

For the reasons discussed above, the Court declines to 

enforce the arbitration provision in the Parnell Loan 

Agreement. First, the arbitral forum is unavailable, and the 

clause is unenforceable. Second, the arbitration provision 

itself is unconscionable. The Court consequently denies 

Defendant CashCall's Motion to Compel. 
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IV. Conclusion 

ACCORDINGLY, the Court DENIES Defendant 

CashCall's Motion to Dismiss [18]. The Court 

DENIES Defendant CashCall's Motion to Compel [19]. 

IT IS SO ORDERED, this the4-$day of April, 2014. 
'-'-""!W-
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